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United States Court of Appeals for the 

District of Columbia 


a Supreme Court of the District of Columbfa. 

Equity No. 5S836 j 

Leila S. Dunn. Anne S. Callahan, Agnes V. Scojrr, Guy T. 

Scott, Jr., Plaintiffs , 

vs. 

J. F. T. O'Connor, Comptroller of the Currency of the 
United States, Robert C. Baldwin, Receiver of the 
Commercial National Bank of Washingtoji, D. C., 
John F. Moran, Receiver of the Continental Trust 
Company, Continental Trust Company, a body cor¬ 
porate, Defendants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEBERED, That in the Supreme Coiirt of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter nfentioned, 
the following papers were filed and prpceedings 
had, in the above-entitled cause, to wit:— 

1 Filed June 3, 1935. 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity No. 58836 

Leila S. Dunn, 2925 Glover Driveway, N. W., Washington, 
D. C., Anne S. Callahan, 3301 University Avenue, 
N. W., Washington, D. C., Agnes Y. Scott, 2400-16th 
Street, X. W., Washington, D. C., Guy T. Scott, Jr., 
4615 Nebraska Avenue, N. W., Washington, D. C., 
Plaintiffs , 

vs. 

J. F. T. O’Connor, Comptroller of the Currency of the 
United States, Robert C. Baldwin, Receiver of the 
Commercial National Bank of Washington, D. C., John 
F. Moran, Receiver of the Continental Trust Company, 
Continental Trust Company, a body corporate, De¬ 
fendants. 
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Bill of Complaint to Set Aside and Cancel Assessment 
Against the Continental Trust Company as a Stock¬ 
holder of the Commercial National Bank of Washing¬ 
ton, D. C. f for an Injunction and for Other Relief. 

Filed June 3, 1935 

To the Supreme Court of the District of Columbia; 

Plaintiffs state as follows: 

1. The plaintiffs, Leila S. Dunn, Anne S. Callahan, Agnes 
V. Scott and Guy T. Scott, Jr., are all citizens of the United 
States and residents of the District of Columbia and bring 
this suit in their own right as stockholders of the Continen¬ 
tal Trust Company and on behalf of any other stock- 

2 holders of the Continental Trust Company who may 
intervene and make themselves parties hereto. 

2. The defendants, J. F. T. O’Connor, Robert C. Baldwin 
and John F. Moran are citizens of the United States and 
residents of the District of Columbia and are sued in their 
respective capacities as follows: J. F. T. O’Connor as Comp¬ 
troller of the Currency of the United States; Robert C. 
Baldwin as Receiver of the Commercial National Bank of 
Washington, D. C., a national banking association organ¬ 
ized and doing business in the District of Columbia, ap¬ 
pointed by the Comptroller of the Currency ; John F. Moran 
as Receiver of the Continental Trust Company, a corpora¬ 
tion organized as a trust company under and pursuant to 
Sub-Chapter Eleven of Chapter Eighteen of the Code of 
Laws of the, District of Columbia, said John F. Moran 
having been appointed Receiver of the said corporation by 
the Comptroller of the Currency. The defendant Continen¬ 
tal Trust Company is a body corporate organized as a trust 
company under and pursuant to the Code of Laws of the 
District of Columbia as aforesaid, with a capital stock fully 
paid in of $1,000,000. 

3. The plaintiffs acquired by gift, inheritance, bequest 
and purchase shares of stock in the Continental Trust 
Company and are at the present time the owners and record 
holders of the following number of such shares each, to 
wit: Leila S. Dunn, 104 shares; Anne S. Callahan, 104 
shares; Agnes V. Scott, 50 shares as absolute owner, 235 
shares as life tenant under the will of Nathan B. Scott, 
deceased; Guy T. Scott, Jr., 100 shares as absolute owner 
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and 225 shares as beneficial owner under a declaration of 
trust which expired according to its own terms in October 
or November, 1934; and the said plaintiffs and each of them 
were at the time of the appointment of a receiver for the 
Continental Trust Company by the then Acting Comp¬ 
troller of the Currency the owners respectively of the afor- 
said number of shares. j 

4. Plaintiffs are informed and believe ^nd there- 


3 fore aver that on or about January 18, 1930, the said 
Continental Trust Company purported to purchase 
and become the record owner of 3200 shares of! the stock 
of said Commercial National Bank, and thereafter during 
the ensuing year purported to purchase and become the 
record owner of 800 additional shares of the stock of said 
Commercial National Bank. The said shares of stock of 
the Commercial National Bank were acquired by the Con¬ 
tinental Trust Company by way of purchase and the said 
Continental Trust Company made payment therefor in cash 
as an investment and said shares were not acquir ed by the 
Continental Trust Company in the course of its banking- 
business or by acquisition of said shares of stock as col¬ 
lateral for any loan of money made by the Continental 
Trust Company, or by any sale under or foreclosure of any 
collateral note held by the Continental Trust Company, and 
were not acquired by the Continental Trust Company in the 
exercise of any banking function or any trust function. The 
said Continental Trust Company was the record holder of 
4000 shares of stock of the Commercial National Bank on 
February 28, 1933. 

5. Plaintiffs are advised bv counsel and therefor aver 
that the said purported purchase of said shares of stock 
of the Commercial National Bank by the Continental Trust 
Company was in violation of the provisions of thq banking 
laws of the United States and Code of Laws of the District 
of Columbia (Title 5, Sec. 276, Code of 1929) and the pur¬ 
ported acquisition of said shares of stock was without any 


legal authoritv or warrant of law and was ultra vities of the 
Continental Trust Company and it could not in la\^ become 
the owner of said stock or become a stockholder of said 
Commercial National Bank in the manner aforesaid. 

6. On February 28, 1933, the Comptroller of the Currency 
of the United States declared that he had become satisfied 
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of the insolvency of the Commercial National Bank, and 
pursuant to the laws of the United States relating to 

4 banking associations, appointed the defendant, Rob¬ 
ert C. Baldwin, receiver of said Commercial National 

Bank, and said defendant Robert C. Baldwin is now and 
has been since that time acting as said receiver. Notwith¬ 
standing the fact that the Continental Trust Company was 
not in law- a stockholder of the Commercial National Bank 
and was not in lavr subject to an assessment as a stock¬ 
holder thereof or liable to assessment upon the said 4000 
shares of stock acquired as aforesaid, on or about the 25th 
day of March, 1933, the then Acting Comptroller of the 
Currency order a 100% assessment on the stockholders of 
the Commercial National Bank, and said Comptroller and 
Robert C. Baldwin, as Receiver of the Said Commercial 
National Bank, erroneouslv did include the said Continental 
Trust Company in the list of stockholders of the Commer¬ 
cial National Bank as a holder of 4000 shares and as liable 
to a 100% assessment thereon, and they did demand pay¬ 
ment of said assessment of and from the Continental Trust 
Company and its then receiver and did attempt to collect 
it from John S. Bryan, who was then Receiver of the Con¬ 
tinental Trust Company, appointed by the Comptroller of 
the Currencv as hereinafter set forth, in the amount of 
$400,000, and are now demanding that the defendant, John 
F. Moran, the present Receiver of the Continental Trust 
Company, pay the said sum to the said Robert C. Baldwin 
as Receiver of the Commercial National Bank, and plain¬ 
tiffs aver on information and belief that although the 
Comptroller has not allowed said claim as a proved claim 
against the Continental Trust Company it still remains 
outstanding as an assessment and claim and asserted lia¬ 
bility against the Continental Trust Company. 

7. Plaintiffs are informed and believe and therefore aver 
that on the 18th day of January, 1930, the Commercial Na¬ 
tional Bank entered into a certain contract or agreement 
with the Continental Trust Company by which the Com¬ 
mercial National Bank agreed to buy and the Continental 
Trust Company agreed to sell all of the deposits then exist¬ 
ing aggregating approximately $2,600,000 of the Con- 

5 tinental Trust Company to the Commercial National 
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Bank of Washington, D. C., and by which the Com¬ 
mercial National Bank agreed to pay therefor the sum of 
$100,000 and to assume and pay the said deposits, all of 
which will more fully appear from a copy of the ^aid agree¬ 
ment entered into between the two said corporations here¬ 
unto annexed marked Plaintiffs’ Exhibit A and|prayed to 
be taken and considered as a part of this bill of complaint. 

8. That following the purchase of said deposits by the 
Commercial National Bank the said Continental Trust 
Company in January, 1930, ceased to perform apy banking 
functions and thereafter ceased to receive or hold any 
deposits or to perform any further banking functions; that 
it surrendered possession of its banking quarters gnd offices 
which had theretofore been located at the northeast corner 
of 14th and H Streets, N. W., and it has not since that time 
received any deposits or exercised any banking functions 
or had any office or place of business within the District of 
Columbia or elsewhere. 

9. That under and pursuant to the aforesaid agreement 
of purchase and sale of said deposits the Commercial Na¬ 
tional Bank took over said deposits and agreed to pay the 
same, and that all the depositors of the Continental Trust 
Company thereafter acquiesced in it and entered into the 
relation of depositor and banker with the said Commercial 
National Bank, and no depositor as far as plaintiffs are 
advised and believe ever objected to said arrangement, and 
the Continental Trust Company on its part did perform all 
of the matters and things required by it to be done or per¬ 
formed pursuant to the aforesaid contract marked Exhibit 
A. Said purchase and sale of deposits pursuant to the 
aforeaid contract Exhibit A were entered into and per¬ 
formed with the full knowledge, consent and approval of 
the then Comptroller of the Currency. 

10. Notwithstanding the terms of the aforesaid agree- 
ment between the Commercial National Bank and the Con¬ 
tinental Trust Company, dated January 18, 1930, and 
hereto annexed as Exhibit A, the Commercial National 

Bank thereafter upon the sale of the deposits by the 
6 Continental Trust Company erroneously Construed 
the terms of said agreement and set up upon the 
books of the Commercial National Bank a purported in- 
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debtedness of the Continental Trust Company to the Com¬ 
mercial National Bank in the sum of $2,600,000, which in¬ 
debtedness did not exist in fact; and did thereafter proceed 
to charge the Continental Trust Company interest on the 
said alleged indebtedness and the dailv balances thereof 
as reduced by the liquidation of the assets turned over by 
the Continental Trust Company to the Commercial National 
Bank, at the rate of 6% per annum from January 18, 1930, 
until February 28, 1933, at which latter date the Commer¬ 
cial National Bank was closed; that in accordance with 
the wrongful construction of the said contract bv the Com- 
mercial National Bank, as aforesaid, the books of the Com¬ 
mercial National Bank on the date said Commercial Na¬ 
tional Bank closed its doors showed a purported indebted¬ 
ness of the Continental Trust Company to the Commercial 
National Bank still existing in the sum of $668,000, which 
sum included an erroneous and unwarranted interest 
charge of approximately $200,000; that in accordance with 

said erroneous construction bv said Commercial National 

* 

Bank, certain of its officers, who were officers of the Con¬ 
tinental Trust Company, were directed wrongfully and 
erroneously to set up on the books of the Continental Trust 
Company a purported indebtedness of the Continental 
Trust Company to the Commercial National Bank coincid¬ 
ing with the figures so set up on the books of the Com¬ 
mercial National Bank; that plaintiffs are informed and 
believe and therefore aver that the setting up of the said 
alleged indebtedness on the books of the Continental Trust 
Company was without the knowledge or approval of the 
board of directors of the Continental Trust Company and 
that the directors of the Continental Trust Company were 
without knowledge of the said erroneous construction by 
the Commercial National Bank and were without knowledge 
of the said wrongful entries on the books of the Conti¬ 
nental Trust Company for a period of approximately one 
year from the date of the agreement; that immedi- 

7 ately upon learning of said erroneous construction 
and wrongful entry on the books of the Commercial 

National Bank and of the Continental Trust Company, the 
Board of Directors of the Continental Trust Company pro¬ 
tested to the Commercial National Bank and to the Comp- 
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troller of the Currency against said erroneous construction 
of the contract of January 18, 1930, and wrongful book 
entries, and did appoint a committee which was Authorized 
and directed to procure a correction of such unlawful con¬ 
struction and improper entries; that during all of the period 
from January 18, 1930 until February 28, 1933, the books 
ot the Continental Trust Company were in th(^ physical 
possession and control of the officers and employees of the 
Commercial National Bank, some of whom were also offi¬ 
cers of the Continental Trust Company, and the improper 
entries on the books of the Continental Trust Company 
were made by employees of the Commercial National Bank 
at the instance and direction of the officers of said bank; 
that notwithstanding the protests of the directors of the 
Continental Trust Company, the Commercial | National 
Bank wrongfully failed and refused to make proper cor¬ 
rections on the books of the Commercial National Bank, and 
refused to permit proper corrections to be made on the 
books of the Continental Trust Company, and the then 
officers of the Continental Trust Company colluded and 
conspired with the officers of the Commercial National Bank 
to continue said wrongful construction, and continued 
wrongfully to construe said agreement and to mfike such 
erroneous book entries, and continued wrongfully to make 
a purported charge for interest without taking any steps 
to protect the rights or interests of the said Continental 
Trust Company in violation of their duty as officers thereof. 

11. That upon the appointment of the defendant, Robert 
C. Baldwin, as receiver of the said Commercial National 
Bank as aforesaid and at all times thereafter yhe said 
defendant, Robert C. Baldwin, and the Comptroller of the 
Currency have adopted the erroneous construction of the 
said contract between the Commercial National Bank 
8 and the Continental Trust Company of January 18, 
1930, above described, and have accepted and ap¬ 
proved the said improper entries made ujjon the books of 
the Commercial National Bank based upon the said wrong¬ 
ful construction of the contract and the corresponding en¬ 
tries made by employees of the Commercial National Bank 
upon the books of the Continental Trust Company which 
were then in the physical possession of the Commercial 



8 LEILA S. DU NX, ET AL.. VS. J. F. T. O'CONNOR, COMP., ET AT.. 


National Bank, and have wrongfully and without warrant 
in fact or in law claimed the existence of an indebtedness 
from the Continental Trust Company to the Commercial 
National Bank based on said erroneous construction of 
the said contract and said improper accounts and book 
entries in, to wit, the approximate amount of $260,000. 

12. Plaintiffs are informed and believe and therefore aver 
that after January 18, 1930 and before February 28, 1933, 
for the purpose of putting itself in funds to permit it to 
acquire the aforesaid 800 additional shares of the capital 
stock of the Commercial National Bank, the said Conti¬ 
nental Trust Company did borrow the following sums from 
the following banks: from the United States Savings Bank 
$25,000; from the District National Bank of Washington, 
D. C. $50,000: land from the Bank of Loudoun County, Vir¬ 
ginia, $13,000; and that said Continental Trust Company 
did execute its notes to said respective banks for said re¬ 
spective sums Iso borrowed, and as sole collateral security 
therefor did deposit and pledge with said respective insti¬ 
tutions certain portions of the said 800 shares of capital 
stock of the Commercial National Bank so purchased. The 
said loans were made and said notes executed bv or at the 
direction of said Wade H. Cooper, the then President of 
the Continental Trust Company, who was also at that time 
President of the Commercial National Bank. Plaintiffs are 
further informed and believe and therefore aver that each 


of the said lending banks, at the time the loans were made, 
knew that the money was being borrowed bv the Continen- 
tal Trust Company solely for the purpose of acquiring stock 
of the Commercial National Bank, and said loans were made 
solely and exclusively for said purpose; that no part 
9 of the monev so borrowed remains in the hands of 
the Continental Trust Company or the receivers 
thereof or was used to discharge any lawful obligation of 
the Continental Trust Company, and said money was used 
solely for the i purchase of said stock as aforesaid. 

And the petitioners are informed and believe and there¬ 
fore aver that the Continental Trust Comnanv did likewise 

* • 

borrow from the Commercial National Bank sums of money 
for the aforesaid purpose and also to permit the Conti¬ 
nental Trust Company to purchase and hold its own capital 
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stock; all with the knowledge as aforesaid on the part of 
the officers of the Commercial National Bank of the pur¬ 
poses for which it was to be used, the exact amount of which 
is unknown to your plaintiffs, and to the extent of said sums 
so borrowed your plaintiffs aver that the same constitutes 
an illegal and unlawful claim by the Commercial National 
Bank against the Continental Trust Company; that as to 
anv sums of monev borrowed bv the Continental Trust 
Company from the Commercial National Bank in addition 
to the sums borrowed for the purposes of purchasing said 
Commercial National Bank stock and Continental Trust 
Company stock, as aforesaid, your plaintiffs aver that upon 
a true and proper accounting between the two s|aid cor¬ 
porations prayed herein and the elimination of all im¬ 
proper interest charges and the allowance of appropriate 
credits, no sum is now due or will be found to be dife to the 
receiver of said Commercial National Bank and jsaid re¬ 
ceiver is not a creditor of said Continental Trust Company. 
Plaintiffs therefore aver that there are no valid claims of 
creditors of the Continental Trust Company upon which the 
stockholders of the Continental Trust Company are liable 
under the provisions of the Code of Laws of the District 
of Columbia or upon which any assessment against them 
can be based. 

13. On or about March 9, 1933, the Comptroller of the 
Currency purporting to act under the authority of tjie Code 
of Laws of the District of Columbia (Section 720; Title 5, 
Section 347 D. C. Code 1929) purported to take possession 
of the said Continental Trust Company and ap- 
10 pointed one John S. Bryan as Receiver of said Con¬ 
tinental Trust Company. At the time of said action 
by the Comptroller and of the said appointment, the said 
Continental Trust Company, which was a District of Co¬ 
lumbia corporation organized as aforesaid and was not a 
national banking association, had not been dissolved; no 
proceedings had been brought against it in anv court of 
the United States by the Comptroller of the Currency for 
violation of the laws of the United States relating t6 bank¬ 
ing and no such violation had been determined or adjudged 
by any court of the United States, nor had its rights, privi¬ 
leges and franchises been declared forfeited by any court; 




.10 LEILA S. DUNN, ET AL., VS. J. F. T. O ’COXXOR, COMP., ET AL. 


plaintiffs are informed and believe and therefore aver that 
no judgment had been taken against it in any court of rec¬ 
ord; that at the said time the valid debts and contracts of 
the said Continental Trust Company and the liabilities aris¬ 
ing therefrom did not exceed its assets; the plaintiffs aver 
that so far as its alleged liability based upon the erroneous 
claim of the Comptroller that it was a stockholder of the 
Commercial National Bank was concerned, this was not a 
debt or contract which under the laws of the United States 
or the Code of Laws of the District of Columbia constituted 
the receiver of the said Commercial National Bank a credi¬ 


tor of the said Continental Trust Company: and that the 
said alleged liability was not a debt or contract made by 
the Continental Trust Company within the meaning of Sec¬ 
tion 734 of the Code of Laws of the District of Columbia 


(Title 5, Section 351, Code of 1929); the said Continental 
Trust Company had no circulating notes and was not in 
default with irespect thereto; and the Continental Trust 
Company had! not refused to redeem any of its circulating 
notes; that the Continental Trust Company had no banking 
deposits, transacted no banking business, exercised no trust 
functions, except that it was on the said date acting as 
agent, but not as trustee, of the executor of the estate of 
Maggie Clark, deceased, under an agreement with all inter¬ 
ested parties,iand was not in any respect actively engaged 
in the banking business or in the business of acting 
11 as a trust company at the time of said appointment 
and had no banking house or place of business where 
deposits were received in the District of Columbia or else¬ 
where. Plaintiffs are advised bv counsel and therefore 


aver that none of the reasons existed on March 9, 1933 
which authorized the Comptroller of the Currency to take 
possession of 1 the said Continental Trust Company or to 
appoint a receiver thereof as provided in Section 720 of 
the Code of Laws of the District of Columbia, and the said 
taking possession and said appointment of a receiver was 
unauthorized by law, contrary to the provisions of the 
statutes of the District of Columbia and of the United 


States applicable to the said Continental Trust Company, 
was arbitrary and wholly without and beyond the powers 
of the then Acting Comptroller of the Currency. There¬ 
after on or about the 9th day of August, 1934, the said John 
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S. Bryan resigned as Receiver of the Continental Trust 
Company and on the said date defendant J. F. T. O’Connor, 
Comptroller of the Currency, appointed defendant John F. 
Moran Receiver of the said Continental Trust Company. 
Plaintiffs are advised by counsel and therefore aver that 
the appointment of the defendant, John F. Moran, as Re¬ 
ceiver of the Continental Trust Company, by |he Comp¬ 
troller of the Currency was invalid, contrary t(D law and 
without and beyond the powers of the Comptroller for the 
same reasons as was the appointment of John iS. Bryan, 
and that the said John F. Moran holds his office and at¬ 
tempts to exercise the powers of the receiver of \\ national 
bank without warrant or authority of law. 

14. Plaintiffs are informed and believe and therefore aver 
that the claim of the receiver of the Commercialj National 
Bank against the defendant John F. Moran, as Receiver of 
the Continental Trust Company, arising out of the wrong¬ 
ful assessment against the Continental Trust Conppany, as 
a stockholder of the Commercial National Bank liable to 
assessment as a stockholder thereof, and out of the erro¬ 
neous construction of the contract, Exhibit L\ hereto, 
12 between the Commercial National Bank andithe Con¬ 
tinental Trust Company, and the wrongful book 
entries made by the Commercial National Bank as a result 
of said erroneous construction; and the claim arising out 
of the wrongful charge of interest thereon; and the claims 
of the respective banks for loans made by them as feet forth 
herein constitute the only substantial claims agpinst the 
Continental Trust Company; that the total amount of 
proved claims of alleged creditors of the Continental Trust 
Company recognized by the Comptroller are, to wit, $347,- 
885.29; that there are no claims of depositors in said Con¬ 
tinental Trust Company included therein but the said claims 
are based upon the aforesaid claims of the Commercial 
National Bank, District National Bank, United Stages Sav¬ 
ings Bank and the Loudoun National Bank, with thj? excep¬ 
tion of small bills amounting altogether to less thah $1000; 
and but for the wrongful assertion and maintenance of 
said claims, which claims are in fact and in law unsup¬ 
ported and invalid, the Continental Trust Company on 
March 9, 1933, and at all times thereafter would ha(ve been 
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able to pay its debts as they mature and perform its con¬ 
tracts. Plaintiffs are informed and believe and therefore 
aver that the defendant John F. Moran, as Receiver of the 
Continental Trust Company, wrongfully and in violation of 
his duties as said Receiver has failed and refused and does 

still fail and refuse to defend or in anv other manner assert 

* 

the invalidity of said claims, or to attempt to recover any 
moneys wrongfully paid thereon, and has wrongfully con¬ 
strued said claims as valid obligations of the Continental 
Trust Company. Plaintiffs are further informed and be¬ 
lieve and therefore aver that all of said wrongful acts on 
the part of the defendant John F. Moran, as Receiver of 
the Continental Trust Company, have been and are being 
done with authority and consent and with the approval of 
the defendant J. F. T. O’Connor, Comptroller of the Cur- 
rencv. 

15. Plaintiffs are informed and believe and therefore aver 
that from time to time various stockholders of the Conti¬ 
nental Trust Company, by their counsel, have 

13 brought to the attention of the Comptroller of the 
Currencv the invaliditv of the aforementioned claims 

9 9 

against the Continental Trust Company, and have requested 
the Comptroller of the Currency to direct the receiver of 
the Continental Trust Company to contest said claims, or in 
the alternative to permit the said stockholders of the said 
Continental Trust Company, by and through their attor¬ 
neys, to defend said claims for and on behalf of the receiver 
of the Continental Trust Company, and have offered to 
supply counsel for said purpose without any cost or expense 
to the Continental Trust Company or its receiver: but the 
Comptroller of the Currency and the said John F. Moran, 
as Receiver of the Continental Trust Company, have failed 
and refused and do still fail and refuse to interpose any 
objections to said aforementioned invalid claims, or to take 
any steps to secure a judicial determination of the rights 
and claims of the stockholders of the Continental Trust 
Company, or to direct or permit said stockholders to defend 
said claims on behalf of the Receiver of the Continental 
Trust Company, and the same demands were made upon 
Wade H. Cooper, President of the Continental Trust Com¬ 
pany and he refused and still does refuse to interpose any 
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take any 


therefore 

O’Connor 


defences or call any meeting of stockholders or 
action to protect their interests. 

16. Plaintiffs are informed and believe and 
aver that on May 29, 1935, the defendant, J. F. T. 
arbitrarily and wrongfully ordered a 100% assessment 
against the stockholders of the Continental Trust Company 
upon the wrongful and illegal claim that the purported lia¬ 
bility of such stockholders is identical with that of stock¬ 
holders in a national banking association based upon al¬ 
leged insolvency arising on account of the aforementioned 
invalid claims against the Continental Trust Company, and 
the said Comptroller and the defendant, John F. Moran, 
are demanding payment and seeking to collect such assess¬ 
ment from them wrongfully and without warrant of law, 
claiming the same powers, duties and immunities with 
respect to said assessment as exist with respect to assess¬ 
ments against stockholders in national banking asso- 
14 eiations under the banking laws of the United States 
(Title 12, Secs. 63, 64, 65,^191-197 U.S.C.). 

Plaintiffs are advised bv counsel and therefore hver that 

•• 

the statutes of the District of Columbia relating to trust 
companies organized under the Code of Laws of the District 
of Columbia contain a separate and distinct provision re¬ 
garding liability of the stockholders of such trust com¬ 
panies, to wit, Section 734 of the said Code (Title d\ Section 
361) and that the powers given to the Comptroller of the 
Currency over District of Columbia trust companies by 
Section 720 (Title 5, Section 347) do not include tlje power 
to order an assessment against stockholders of suc|i a trust 
company and to demand payment of and to collect hny such 
assessment; that the liability of stockholders in a'District 
of Columbia trust company is expressly made a liability 
* ‘to creditors’ ’ upon debts and contracts of suih trust 
company and is different in substance and in the remedies 
available for its enforcement and the defences applicable 
from the assessment liability of stockholders in a national 
banking association. They are advised and therefore aver 
that the liability of stockholders in national banking asso¬ 
ciations under U. S. Code, Title 12, Secs. 63, 64, is not a 
part of the extent to which the Comptroller may take pos¬ 
session of a national banking association, but is a separate 
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and independent power and proceeding not included in or 
conferred on the Comptroller by the provisions of Section 
720 of the District of Columbia Code. Plaintiffs therefore 
aver that theiaction of the defendants, J. F. T. O’Connor 
and John F. Moran with respect to such assessment against 
the plaintiffs is arbitrary, illegal and without warrant or 
authority of law, is based upon a clear error of law in the 
construction of the statutes of the United States and of the 
District of Columbia, and that irreparable damage will 
result therefrom to the plaintiffs if the said defendants are 
permitted to proceed further with the collection of such 
assessment. 

17. Plaintiffs are informed and believe and therefore 
aver that the administration of the affairs of the 

15 Commercial National Bank and of the Continental 
Trust Company is, notwithstanding the evident ad¬ 
versity of interest between the two corporations, under the 
absolute domination and control of the defendant, J. F. T. 
O’Connor, Comptroller of the Currency, that the defendant, 
Robert C. Baldwin, and the defendant, John F. Moran, were 
appointed as receivers and hold office and act under and by 
the direction of the Comptroller of the Currency and do not 
exercise any independent judgment or any independent 
management or control of the affairs of the corporations of 
which they are respective receivers, and upon information 
and belief plaintiffs aver that by reason of such domina¬ 
tion and control and lack of independence of action and the 
purpose of the Comptroller of the Currency to favor the 
depositors of i the Commercial National Bank and to deny 
and reject thk rights of the Continental Trust Company 
and of the stockholders thereof, no provision has been 
made or permitted to be made except as aforesaid for the 
protection of the rights of the plaintiffs as stockholders of 
the Continental Trust Company against the assertion of 
such unlawful and invalid claims against the said Con¬ 
tinental Trust Company and to and against them as afore¬ 
said and the ordering and levying of such unlawful assess¬ 
ments, and plaintiffs are advised and therefore aver that 
by reason of the premises the stockholders of said Conti¬ 
nental Trust Company, including the plaintiffs, will suffer 
irreparable loss, damage and injury unless protected by 
the intervention of a court of equity. 


, 1 
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18. Plaintiffs are advised and believe and therefore aver 
that the rights of plaintiffs as stockholders of the Conti¬ 
nental Trust Company and of the said Company cannot be 
adequately protected except by the intervention of a court 
of equity; that plaintiffs are advised that under the rules 
of law regulating the trial and proof in actions at law 
brought by receivers of national banks to enforce the lia¬ 
bility of stockholders in national banking associations un¬ 
der the provisions of the laws relating i;o national 
16 banks (Secs. 63, 64, 65, 191-197 Title 12 U. S. Code) 
the plaintiffs would be unable to show the truth and 
the facts as to the invalidity of the claims asserted by the 
receiver of the Commercial National Bank agaijast the re¬ 
ceiver of the Continental Trust Company and caijmot set up 
the invalidity of the appointment of the defendant, John F. 
Moran, as receiver of the Continental Trust Company, and 
cannot require the plaintiff to establish that he is a creditor 
of said company or the nature and amount of the debts 
and contracts for which it is claimed said stockholders are 


liable, and that unless this court intervenes, as hereinafter 
prayed, to restrain the defendants from their arbitrary, 
illegal and oppressive action and to prevent the “hreatened 
irreparable injury to the plaintiffs and to correct the mani¬ 
fest errors of law upon which defendants’ threatened action 
is based, the plaintiffs will be unjustly deprived of their 
defences and rights and will be without any remedy or re¬ 
lief and that such can only be obtained in a court of equity 
where matters of this sort are cognizable and relievable. 

WHEREFORE, plaintiffs respectfully pray: j 

(1) That a United States subpoena may issue ^>ut of this 
Honorable Court, directed to the defendants au(d each of 
them, requiring them to appear in this court on a day 
therein to be named and answer the exigencies of this bill 
of complaint. 

(2) That a rule to show cause be issued against the 
defendants, J. F. T. O’Connor, Comptroller of the Cur¬ 
rency, and John F. Moran, receiver of the Continental 
Trust Company, requiring said defendants to appear in 
this court on a day therein to be named and to show cause, 
if any they have, why they should not be enjoined, pending 
the final hearing of this cause in any way from proceeding 
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by suit or otherwise to collect or to enforce the assessment 
as herein described against the plaintiffs as stockholders of 
the Continental Trust Company. 

(3) That upon hearing of said rule an injunction pen¬ 
dente life may issue enjoining the defendants, J. F. T. 
O’Connor, Comptroller of the Currency, and John F. 

Moran, receiver of the Continental Trust Company 

17 from in anv wav proceeding bv suit or otherwise to 
collect or to enforce the assessment as herein de¬ 
scribed against the plaintiffs as stockholders of the Con¬ 
tinental Trust Company. 

(4) That a rule may issue out of this Honorable Court 
directed to the defendants J. F. T. O’Connor and John F. 
Moran to appear in this court on a day therein to be named 
and to show cause, if anv tliev mav have, whv the said John 
F. Moran should not be removed as a receiver of the Con¬ 
tinental Trust Company, and a receiver pendente life of the 
Continental Trust Company appointed in his place and 
stead to act under the direction of this Honorable Court. 

(5) That upon the hearing of said rule the said John F. 

Moran mav be removed as said receiver of the Continental 

•> 

Trust Company and another receiver pendente lite ap¬ 
pointed in his place and stead to act under the direction of 
this Honorable Court. 

(6) That an accounting may be had in this cause under 
the direction of this Honorable Court of the respective 
claims and demands between the Continental Trust Com¬ 
pany and the Commercial National Bank, and the receivers 
thereof, with respect to the various matters and things set 
forth in this bill of complaint, and that the respective rights 
and liabilities! of the Continental Trust Company and the 
Commercial National Bank may be stated and that who 
are creditors of the Continental Trust Company be deter¬ 
mined and the amounts of the debts and contracts upon 
which the said company is liable to them be determined and 
the invalid claims of the Commercial National Bank against 
the Continental Trust Company cancelled and declared 
void. 

(7) That upon a final hearing of this cause the court may 
declare the rights of the parties pursuant to the provisions 
of the Act of June 14, 1934 (Judicial Code 274d, Title 28, 
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Sec. 400 U. S. Code) and decree and declare with! respect to 
such rights that the Continental Trust Company is by 
reason of the premises exempt from liability ^s a stock¬ 
holder of the Commercial National Banlf; and that 
18 the purported assessment and liability of the Con¬ 
tinental Trust Company as such stockholder is not a 
debt of the Continental Trust Company and that the stock¬ 
holders of the Continental Trust Company are liable for 
the debts and contracts of said corporation to the creditors 
thereof and at their suit and are not liable as stockholders 
in a national banking association. 

(8) That upon final hearing of this cause the ( 20 urt may 
decree that the assessment heretofore ordered by |the Comp¬ 
troller of the Currency and levied by the defendant, Robert 
C. Baldwin, as receiver of the Commercial National Bank, 
against the Continental Trust Company or the receiver 
thereof as a purported stockholder of the Commercial Na¬ 
tional Bank be cancelled and set aside and the said defen¬ 
dant, Robert C. Baldwin be permanently enjoined from pro¬ 
ceeding further to collect said assessment or fropa institut¬ 
ing anv action at law against the Continental Ttust Com- 
pany or its receiver based upon said assessment] and that 
the defendant, J. F. T. O’Connor, Comptroller of the Cur¬ 
rency, and the defendant, John F. Moran, as receiver of 
the Continental Trust Company, be permanently enjoined 
from accepting the said assessment of stockholders’ liabil¬ 
ity as a debt of the Continental Trust Company or from in 
any way proceeding by suit or otherwise to collect or to 
enforce the assessment against the plaintiffs as stockholders 
of the Continental Trust Company, except in accordance 
with the liabilities upon debts and contracts and assets of 
the said Continental Trust Company as they may ^>e finally 
determined by this court as prayed for herein, hnd from 
instituting or proceeding with any actions at la\^ against 
the plaintiffs as stockholders of the Continental Trust Com¬ 
pany; and that the assessment heretofore made by the de¬ 
fendant J. F. T. O’Connor, Comptroller of the Currency, 
and levied by John F. Moran, Receiver of the Continental 
Trust Company, against the plaintiffs as stockholders of 
the Continental Trust Company, be cancelled and set aside. 

(9) That the plaintiffs may have such other, further and 
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different relief as the case may require and to the 
19 court may seem just and proper. 

LEILA S. DUNN 
ANNE S. CALLAHAN 
AGNES V. SCOTT 
i GUY T. SCOTT JR 

FRANK F. NESBIT 
Attorney for Plaintiffs. 


District of Columbia, .<?.<?; 

Guy T. Scott, Jr., being first duly sworn deposes and 
says that he has read the foregoing bill of complaint by him 
subscribed and knows the contents thereof; that the mat¬ 
ters and things therein stated are true, except those stated 
upon information and belief which he believes to be true. 

] GUY T. SCOTT JR, 


Subscribed land sworn to before me this 1st 
1935. 


day of June, 


W W MATHIESON 

(Notarial Seal) Notary Public , 7). C. 

20 In the Supreme Court of the District of Columbia 

In Equity No. 58836 
Leila S. Dunn, et al Plaintiffs 


vs. 

J. F. T. O’Connor Comptroller of the Currency of the 

United States Defendant 

Exhibit A. 

MEMORANDUM OF AGREEMENT, Made and con¬ 
cluded this 181 day of January, 1930, bv and between THE 
COMMERCIAL NATIONAL BANK OF WASHINGTON, 
through L. A. Slaughter, its Vice-President, and Walter J. 
Harrison, its Secretary, and the CONTINENTAL TRUST 
COMPANY, through Wade H. Cooper, its President, and 
M. J. Winfree, its Secretary. 
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WITNESSES: 

1. The Commercial National Bank agrees to buy and the 
Continental Trust Company agrees to sell, all of the de¬ 
posits of the Continental Trust Company, aggregating Two 
million six hundred thousand ($2,600,000.) Dollars for the 
sum of One hundred thousand ($100,000) Dollars cash. 

2. The Commercial National Bank agrees to accept said 
deposits upon the same terms as they are now held by the 
Continental Trust Company. 

3. The Continental Trust Company agrees to deposit 
with The Commercial National Bank, to cover suph deposit 
liability, all of its assets, except the One hundred thousand 
($100,000) Dollars paid for its deposits, said assets to be 
liquidated by The Commercial National Bank, without 
compensation, in conjunction with a committee to be ap¬ 
pointed by the Continental Trust Company, and the excess 

beyond that necessary to cover such deposit liability, 
21 returned to the Continental Trust Company. 

4. This agreement is to be performed immediately 
upon the execution thereof bv both parties. 

IN TESTIMONY WHEREOF, both parties l^ave here¬ 
to caused these presents to be signed in their corporate 
names, and their corporate seals to be hereunto affixed, 
duly attested by their respective Secretaries, all ojn the day 
and year first hereinbefore written. 

THE COMMERCIAL NATIONAL BANK 
OF WASHINGTON 

l 

By L. A. SLAUGHTER 

Vice President 

ATTEST: 

WALTER J. HARRISON 

Secretary 

CONTINENTAL TRUST CQMPANY 
By WADE H. COOPER 

President 

ATTEST: i 

M. J. WINFREE, | 

Secretary. 
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Rule to Show Cause 


Filed June 3, 1935 

******** 


Upon consideration of the bill of complaint in the above 
entitled cause* it is by the court this 3d day of June, 1935 
ORDERED, That the defendants J. F. T. O’Connor, as 
Comptroller of the Currency, and John F. Moran, Receiver 
of the Continental Trust Company, be, and they are hereby, 
directed to appear in this court on the 17th day of June, 
1935, and show cause, if anv tliev have, whv thev should not 
be restrained and enjoined, pending the final hearing and 
decision in this case, from in any way proceeding by suit or 
otherwise to collect or to enforce the assessment alleged in 
the bill of complaint to have been made by the said J. F. T. 
O’Connor against the plaintiffs as stockholders of the Con¬ 
tinental Trust Company as prayed in said bill of complaint. 
PROVIDED, a copy of this rule and bill of complaint be 
served on each of said defendants on or before the 12th day 
of June, 1935. 

F. DICKIXSOX LETTS 

Justice 


Marshal’s Return 


Served a copy of the above rule and petition on the above- 
named J. F. T. O’Connor as Comptroller of the Currency 
bv serving his Deputv in charge Gibbs Lvon PERSOX- 
ALLY 6/3/35 John F Moran ^Received PERSOXALLY 
6-6-35 

JOHX B. COLPOYS, 

U. S. Marshal in and for the Dist. 
of Columbia 

Bv ALLEX and EAST 
* 

Deputy U. S. Marshals 

K 


23 Intervening Petition of Stockholders Committee 

Filed June 3, 1935 

Charles H. Galliher, Conrad H. Syme and Charles AY. 
AVarden, Committee for the Stockholders of the Continental 
Trust Company, by leave of Court first had and obtained, 
files this their intervening petition and respectfully repre¬ 
sents as follows: 
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1. The interveners are a committee, duly organized, con¬ 
stituted and appointed to represent and protect the inter¬ 
ests of certain stockholders of the Continental Trust Com¬ 
pany, under and pursuant to the terms of a certain protec¬ 
tive committee agreement dated March 30,1933, and as such 
represent stockholders owning more than 300C shares of 
the stock of the Continental Trust Company. 

2. On the 18th dav of January, 1930, the Commer- 
24 cial National Bank entered into a certain contract or 
agreement with the Continental Trust Company for 
the purchase of and did upon said date purchase from the 
Continental Trust Company all of the then existing deposits 
of the Continental Trust Company, aggregating approxi¬ 
mately the sum of $2,600,000 for the consideration of $100,- 
000 cash, and the undertaking on the part of the Commer¬ 
cial National Bank to assume and pay the said deposits, all 
of which will more fully and at large appear frbm a copy 
of the contract entered into between the two said institu¬ 
tions, hereunto annexed, marked Exhibit “A”, and praved 
to be taken and considered as a part hereof. 

3. Following the purchase of said deposits by the Com¬ 
mercial National Bank the said Continental Trust Company 
in January, 1930, ceased to perform any banking functions 
and thereafter ceased to receive or hold any deposits or to 
perform any further banking functions. It surrendered 
possession of its banking quarters and offices \^hich had 
theretofore been located at the northeast corner of 14th and 
H Streets, N. W., and it has not since that time exercised 
any banking functions within the District of Columbia or 
elsewhere. 

4. Under and pursuant to the aforesaid agreement of 
purchase and sale of said deposits the Commercial! National 
Bank took over said deposits and agreed to pay jhe same; 
and the depositors of the Continental Trust Company there¬ 
after acquiesced in it and entered into the relation of deposi¬ 
tor and banker with the said Commercial National Bank 
with respect to said deposits; and no depositor, jas far as 
the interveners are advised and believe ever objected to 
said arrangement, but on the contrary assented thereto and 
acquiesced therein; and the Continental Trust Conhpany on 
its part did perform all of the matters and things required 
by it to be done or performed pursuant to the afore- 
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25 said contract, marked Exhibit ‘‘A”. The said pur¬ 
chase and sale of deposits pursuant to the aforesaid 

contract, marked Exhibit “A”, were entered into and per¬ 
formed with the full knowledge, consent and approval of 
the then Comptroller of the Currency. 

5. Notwithstanding the terms of the aforesaid agreement 
between the Commercial National Bank and the Continental 
Trust Company, dated January 18, 1930, and hereto an¬ 
nexed as Exhibit “A”, the Commercial National Bank 
thereafter upon the sale of the deposits by the Continental 
Trust Company to it erroneously construed the terms of 
said agreement and set up on the books of the Commercial 
National Bank a purported indebtedness of the Continental 
Trust Company to the Commercial National Bank in the 
sum of $2,600,000, which indebtedness did not exist in fact; 
and did thereafter proceed to charge the Continental Trust 
Company interest on the said alleged indebtedness and 
upon the daily balance thereof as reduced by the liquidation 
of the assets turned over by the Continental Trust Company 
to the Commercial National Bank, at the rate of 6% per 
annum from January 18, 1930, until February 28, 1933, at 
which latter date the Commercial National Bank was 
closed. In accordance with the wrongful construction of 
the contract by the Commercial National Bank, as afore¬ 
said, the booki of the Commercial National Bank on the 
date said Commercial National Bank closed its doors 
showed a purported indebtedness of the Continental Trust 
Company to the Commercial National Bank still existing in 
the sum of $668,000, which sum included an erroneous and 
unwarranted interest charge of, approximately, $200,000. 
A large portion of said assets had not at that time been 
liquidated. In accordance with said erroneous construc¬ 
tion by said Commercial National Bank certain of its offi¬ 
cers, who were officers of the Continental Trust Company, 
wrongfully and erroneously set up on the books of 

26 the Continental Trust Company a purported indebt¬ 
edness of the Continental Trust Company to the 

Commercial National Bank coinciding with the figures so 
set up on the books of the Commercial National Bank. The 
interveners are informed and believe and therefore aver 
that the setting up of the said alleged indebtedness on the 
books of the Continental Trust Company was without the 
knowledge or approval of the Board of Directors of the 
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Continental Trust Company, and that the directors of the 
Continental Trust Company were without knowledge of the 

said erroneous construction bv the Commercial National 

%/ 

Bank and were without knowledge of the said wrongful 
entries on the books of the Continental Trust Company for 
a period of approximately one year from the date of the 
agreement (Exhibit “A”); and that immediately upon 
learning of said erroneous construction and wrongful en¬ 
tries on the books of the Commercial National Bank and of 
the Continental Trust Company, the Board of Directors of 
the Continental Trust Company protested to the Commer¬ 
cial National Bank, and to the Comptroller of the Currency 
against said erroneous construction and wrongful book 
entries, and did appoint a committee which was authorized 
and directed to protest against said construction and en¬ 
deavor to procure a correction of such unlawful construc¬ 
tion and improper entries; that during all of the period 
from January 18, 1930, until February 28, 1933, the books 
of the Continental Trust Company were in the physical pos¬ 
session and control of the officers and employees of the 
Commercial National Bank, some of whom were also officers 
of the Continental Trust Company, and the improper entries 
on the books of the Continental Trust Company were made 
by employees of the Commercial National Bank at the in¬ 
stance and direction of the officers of said bank; jliat not¬ 
withstanding the protest of the directors of the Continental 
Trust Company the Commercial National Bank wrongfully 
failed and refused to correct its wrongful oonstruc- 
27 tion of said agreement and refused to make proper 
corrections on the books of the Commercial National 


Bank, and refused to permit proper corrections to be made 
on the books of the Continental Trust Company, knd con¬ 
tinued wrongfully to construe said agreement and to make 
such erroneous book entries, and continued wrongfully to 
make a purported charge for interest. 

6. On February 28,1933, the Comptroller of the Currency 
of the United States declared that he had become satisfied 
of the insolvency of the Commercial National B^nk, and 


pursuant to the laws of the United States relating to bank¬ 
ing associations, appointed the defendant Robert fc. Bald¬ 
win, Receiver of said Commercial National Bank, and the 
said defendant Robert C. Baldwin is now and has been since 
that time acting as said receiver. The interveneri are in- 
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formed, and believe and therefore aver that upon the ap¬ 
pointment of said Receiver and at all times thereafter the 
said defendant Robert C. Baldwin, as Receiver of the Com¬ 
mercial National Bank has adopted the erroneous construc¬ 
tion of the said contract between the Commercial National 
Bank and the Continental Trust Company, and has ap¬ 
proved and confirmed said improper book entries aforesaid 
and has wrongfully claimed the existence of an indebted¬ 
ness from the Continental Trust Company to the Commer¬ 
cial National Bank based on said erroneous construction of 
said contract. Exhibit “A”, and said improper book entries. 
The interveners are informed and believe and therefore 
aver that the Comptroller of the Currency has not approved 
and confirmed said unlawful construction and improper 
entries, but that he contemplates and expects some time in 
the future to have validitv or non-validitv of said claims 
against the Continental Trust Company determined by a 
proceeding in court, but until such adjudication the said 
claims constitute an unlawful demand and threat against 
the Continental Trust Company, its stockholders and their 
assets. 

7. Interveners are informed and believe and there- 
28 fore aver that on or about January 18, 1930, the said 
Continental Trust Company purported to purchase 
and become the record owner of 3200 shares of the stock 
of said Commercial National Bank, and thereafter during 
the ensuing year purported to purchase and become the 
record owner of 800 additional shares of the stock of said 
Commercial National Bank. The said shares of stock of 
the Commercial National Bank were purported to have 
been acquired by the Continental Trust Company by way 
of purchase and the said Continental Trust Company made 
payment therefor in cash as an investment, and said shares 
were not acquired by the Continental Trust Company in 
the course of its banking business or by acquisition of said 
shares of stock as collateral for any loan of money by the 
Continental Trust Company, or by any sale under or fore¬ 
closure of any collateral note held by the Continental Trust 
Company, and were not acquired by the Continental Trust 
Company in the exercise of any banking or trust function. 
The said* Continental Trust Company was the record holder 
of 4000 shares of stock of the Commercial National Bank 
on February 28,1933. 



LEILA S. DUNN, ET AL., VS. J. F. T. O'CONNOB, COMP.I, ET AL. 25 

8. Interveners are advised by counsel and therefore aver 

that the said purported purchase of said shares of stock of 

the Commercial National Bank bv the Continental Trust 

* 

Company was in violation of the provisions of the National 
Banking laws oi the United States and of Section 276, 
Chap. 9, Title 5, of the Code of Laws of the District of 
Columbia, and that the purported acquisition of said shares 
of stock was without anv legal authority or warrant of law 
and was ultra vires of the Continental Trust Company; and 
it could not in law be and become the owner of said stock or 
be and become a stockholder of said Commercial National 
Bank in the manner aforesaid; that notwithstanding the 
fact that the Continental Trust Company was not in law 
the owner and holder of the 4,000 shares of stock of 
29 the Commercial National Bank, and was not in law 
subject to assessment thereon, on or about the 25th 
day of March, 1933, the then acting Comptroller of the 
Currency ordered a 100% assessment on the stockholders 
of the Commercial National Bank, and said Comptroller 
and Robert C. Baldwin, as Receiver of the Commercial Na¬ 
tional Bank, erroneously included the Continental Trust 
Company in the list of stockholders of the Commercial Na¬ 
tional Bank, subject to such assessment, and they did de¬ 
mand payment of said assessment and did attempt to collect 
from John S’. Bryan, who was then Receiver of the Conti¬ 
nental Trust Company, as hereinafter set forth, in the 
amount of $400,000, and the said Robert C. Baldwin, as Re¬ 
ceiver, is now demanding that John F. Moran, the present 
Receiver of the Continental Trust Company, pay said sum 
to said Robert C. Baldwin, as Receiver of the Commercial 
National Bank. The interveners are informed and believe 
and therefore aver that the present Comptroller of the Cur¬ 
rency has declined to allow the said assessment so claimed 
as a valid claim against the Continental Trust Company 
and its Receiver upon the grounds hereinbefore set forth; 
but that said assessment still remains uncancelled unre¬ 
called and unrevoked, and constitutes an unlawful demand 
and threat against the Continental Trust Company, its 
stockholders and their assets. 

9. Interveners are informed and believe and therefore 
aver that after January 18, 1930, and prior to February 28, 
1933, for the purpose of putting itself in funds tc\ permit 
it to acquire the aforesaid 800 additional shares of tjhe capi- 
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tai stock of the Commercial National Bank, the said Con¬ 
tinental Trust Company did borrow the following sums 
from the following banks: from the United States Savings 
Bank $25,000; from the District National Bank of Wash¬ 
ington, D. C., $50,000: and from the Loudoun National 
Bank, Leesburg, Virginia, $13,000; and that said Conti¬ 
nental Trust Company did execute its notes to said 
30 respective banks for said respective sums so bor¬ 
rowed, and as sole collateral securitv therefor did 
deposit and pledge with said respective institutions certain 
portions of the 800 shares of capital stock of the Commer¬ 
cial National Bank so purchased. Interveners are further 
informed and believe and therefore aver that each of the 
said lending banks, at the time the loans were made, knew 
that the monev was being borrowed by the Continental 
Trust Company solely for the purpose of acquiring stock 
of the Commercial National Bank, and said loans were 
made solely and exclusively for said purpose; and that no 
part of the money so borrowed remains in the hands of the 
Continental Trust Company, or the Receiver thereof, or 
was used to discharge anv lawful obligation of the Con- 
tinental Trust Company; and said money was used solely 
for the purchase of said stock as aforesaid. 


And the interveners are informed and believe and there¬ 
fore aver that Continental Trust Company did likewise 
borrow from the Commercial National Bank sums of monev 
for the aforesaid purpose and also to permit the Conti¬ 
nental Trust Company to purchase and hold its own capital 
stock; all with the knowledge as aforesaid on the part of the 
officers of the Commercial National Bank of the pur¬ 
poses for which it was to be used, the exact amount of which 
is unknown to your interveners, and to the extent of said 
sums so borrowed your interveners aver that the same con- 
stitutes an illegal and unlawful claim by the Commercial 
National Bank against the Continental Trust Company; 
that as to any sums of money borrowed by the Continental 
Trust Company from the Commercial National Bank in 
addition to the sums borrowed for the purposes of pur¬ 
chasing said Commercial National Bank stock and Con¬ 
tinental Trust Company stock, as aforesaid, your inter¬ 
veners aver that a true and proper accounting between the 
two said institutions is necessary to determine the 
31 exact amount, if any, now due by the Continental 
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Bank. In- 
d therefore 


Trust Company to the Commercial National 
terveners are further informed and believe ar 
aver that during: the time the Continental Trust Company 
was a purported holder of the aforesaid shares of the capi¬ 
tal stock of the Commercial National Bank, the Commercial 
National Bank paid to the Continental Trust Company as 
dividends on said stock of the bank a large sunji of money, 
the exact amount of which is unknown to the interveners, 
but which the interveners believe to be approximately the 
sum of $105,000; that the interveners are advised by their 
counsel that the Continental Trust Company | owes said 
sum, it at all, to the lawful owners of said stock from whom 
it attempted to purchase said stock and not to the Commer¬ 
cial National Bank; that the Continental Trust Company 
in each instance has a valid claim of set off against such 
lawful owners of said stock with respect of saijl payment 
and receipt of dividends. The interveners are advised and 
believe that the Commercial National Bank has made a claim 
against the Continental Trust Company for repayment to 
it of the aforesaid dividends and that said claim has been 
allowed by the Comptroller of the Currency, anp has been 
taken into consideration by him in ordering an assessment 
as herein more fully appears. 

Interveners therefore aver that any attempted assess¬ 
ment based in whole or in part upon any such unlawful 
claims, as hereinbefore set forth, is without warrant of law. 

10. On or about March 9, 1933, the Comptroller of the 
Currency appointed one John S. Bryan as Receiver of the 
Continental Trust Company. Thereafter on or about the 
9th day of August, 1934, the said John S. Bryan resigned 
as Receiver of the Continental Trust Company and on said 
date J. F. T. O’Connor, Comptroller of the Currency, ap¬ 
pointed John F. Moran Receiver of said Continental Trust 
Company, who is now acting as such. 

11. Interveners are informed and believe and 
32 therefore aver that the claim of the Receiver of the 
Commercial National Bank against the defendant 
John F. Moran, as Receiver of the Continental Triist Com¬ 
pany, arising out of the erroneous construction of the con¬ 
tract between the Commercial National Bank and the Con¬ 
tinental Trust Company, Exhibit “A” hereof, and the 
wrongful book entries made by the Commercial National 
Bank as a result of erroneous construction; and the claims 
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arising 1 out of the wrongful charge of interest thereon; and 
the claims arising out of the wrongful assessment against 
the Continental Trust Company as stockholder of rec¬ 
ord of the Commercial National Bank; and the claim of 
the Receive^ of the Commercial National Bank for divi¬ 
dends paid as hereinbefore set forth; and the claims of the 
respective banks for loans made by them as hereinbefore 
set forth constitute the most substantial claims against the 
Continental Trust Company. 

Interveners are informed and believe and therefore aver 
that, except as hereinbefore stated, the defendant John F. 
Moran, as Receiver of the Continental Trust Company, 
wrongfullv and in violation of his duties as said Receiver 
has failed and refused and does still fail and refuse to de¬ 
fend or in anv other manner assert the invaliditv of said 

• % 

claims, or to attempt to recover any moneys wrongfully paid 
thereon. Interveners are further informed and believe and 
therefore aver that all of said wrongful acts on the part of 
the defendant John F. Moran, as Receiver of the Continen¬ 
tal Trust Company, have been and are being done with the 
authority and consent and with the approval of the defen¬ 
dant J. F. T. O’Connor, Comptroller of the Currency. 

Interveners are informed and believe and therefore aver 
that the defendant J. F. T. O'Connor has prepared an as¬ 
sessment letter directing the Receiver of the Continental 
Trust Company wrongfully to order a 100% assessment 
against the stockholders of the Continental Trust 
33 Company, based upon its alleged insolvency arising 
on account of some, if not all, of the aforementioned 
invalid claims against the Continental Trust Company, and 
the said Comptroller and the defendant John F. Moran are 
about to demand payment and attempt to collect such as¬ 
sessment from the stockholders of the Continental Trust 
Company, and will do so unless restrained and enjoined by 
this Honorable Court. Interveners are informed and be¬ 
lieve and therefore aver that the defendant J. F. T. O’Con¬ 
nor, in ordering the aforesaid 100% assessment, is claim¬ 
ing the same powers, duties and immunities with respect to 
said threatened assessment as exist against stockholders 
in national banking associations under the banking laws of 
the United States (Title 12, Secs. 63, 64, 65, 191-197 U. S. 
C.) 
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Interveners are advised by counsel and therefore aver 
that the statutes of the District of Columbia relating to 
trust companies organized under the Code of La vs of the 
District of Columbia contain a separate and distinct pro¬ 
vision regarding liability of the stockholders of s^ich trust 
companies, to-wit, Section 734 of the said Co|dc (Title 

34 3, Section 361) and that the powers given to the 
Comptroller of the Currency over District of Colum¬ 
bia trust companies by Section 720 (Title 5, Section 347) 
do not include the power to order an assessment against 
stockholders of such a trust company and to demand pay¬ 
ment of and to collect any such assessment; that the liabil- 

itv of stockholders in a District of Columbia trust com- 

* 

panv is expressly made a liability “to creditor^” upon 
debts and contracts of such trust company and is different 
in substance and in the remedies available for its enforce¬ 
ment and the defenses applicable from the assessment lia¬ 
bility of stockholders in a national banking association. 
Thev are advised and therefore aver that the liapilitv of 
stockholders in national banking associations under U. S. 
Code, Title 12, Secs. 63, 64, is not a part of the extent to 
which the Comptroller may take possession of a national 
banking association, but is a separate and independent 
power and proceeding not included in or conferred on the 
Comptroller by the provisions of Section 720 of the Dis¬ 
trict of Columbia Code. Interveners therefore aver that 
the threatened action of the defendants, J. F. T. O’Connor 
and John F. Moran with respect to such assessments against 
the interveners is arbitrary, illegal and without warrant or 
authority of law, is based upon a clear error of law in the 
construction of the statutes of the United States and of the 
District of Columbia, and that irreparable damage will re¬ 
sult therefrom to the interveners if the said defendants are 
permitted to proceed further with their threatened action. 

12. Interveners are advised and believe and therefore 
aver that the rights of stockholders of the Continental 
Trust Company and of the said Company cannot be ade¬ 
quately protected except by the intervention of a court of 
equity; that interveners are advised that under the rules of 
law regulating the trial and proof in actions at law throught 

bv receivers of national banks to enforce thb liabil- 
* 

35 ity of stockholders in national banking associations 


under the provisions of the laws relating to n 


ational 
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banks (Secs. 63, 64, 65, 191-197 Title 12 U. S. Code) the 
interveners would be unable to show the truth and the facts 
as to the invalidity of the claims hereinbefore set forth, 
and cannot !require creditors to establish that they are 
creditors of said company or the nature and amount of the 
debts and contracts for which it is claimed said stockhold¬ 
ers are liable; and, that unless this court intervenes, as 
hereinafter prayed, to restrain the defendants from their 
threatened, arbitrary, illegal and oppressive action and to 
prevent the i threatened irreparable injury to the inter¬ 
veners and to correct the manifest errors of law upon which 
defendants’ threatened action is based, the interveners will 
be unjustly deprived of their defenses and rights and will 
be without anv remedv or relief and that such can onlv be 
obtained in a court of equity where matters of this sort are 
cognizable and relievable. 

13. Interveners are informed and believe and therefore 
aver that the affairs of the Commercial National Bank and 
the Continental Trust Company are under the absolute con¬ 
trol and domination of the defendant J. F. T. O’Connor. 
Comptroller of the Currency, and that the defendant Robert 
C. Baldwin, Receiver of the Commercial National Bank, 
and John F. Moran, Receiver of the Continental Trust 
Company, were appointed by and hold office under the direc¬ 
tion of the Comptroller of the Currency, and upon informa¬ 
tion and belief interveners charge that bv reason of such 
domination and control it is the purpose of the Comptrol¬ 
ler to favor the depositors of the Commercial National Bank 
and to reject and deny the rights of the stockholders of 
Continental Trust Company (except as hereinbefore 
36 set forth), and that (except as hereinbefore set 
forth) no provision is or will be made or permitted 
to be made, except by the intervention of this Honorable 
Court, for the protection of the rights of the stockholders 
of the Continental Trust Company against the assertion of 
unlawful claims against it as aforesaid and the enforcing 
of said unlawful assessment. Interveners are informed and 
believe and therefore aver that by reason of the unlawful 
position taken by the defendants J. F. T. O’Connor and 
John F. Moran with respect to said claims and with respect 
to said assessment, the stockholders of said Continental 
Trust Company, including the interveners, will suffer ir¬ 
reparable loss and injuries unless interveners obtain in¬ 
tervention by this court of equity. 
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14. This Committee in their own names and through their 
counsel, brought to the attention of the Comptroller of the 
Currency the invalidity of the aforementioned claims 
against the Continental Trust Company, submitted briefs 
in support of their position thereon, have requested the 
Comptroller of the Currency to direct the Receiver of the 
Continental Trust Company to contest said clailns, or in 
the alternative to permit the said stockholders of the said 
Continental Trust Company, by and through their attor¬ 
neys, to defend said claims for and on behalf of the Re¬ 
ceiver of the Continental Trust Company, and have offered 
to supply counsel for said purpose without any cost or ex¬ 
pense to the Continental Trust Company, or its Receiver, 
as will appear from a copy of a letter, dated April 3, 1934, 
to the Comptroller, and hereto annexed, marked Exhibit 
“B”; but the Comptroller of the Currency while; indicat¬ 
ing a disposition to deny the validity of the aforesaid as¬ 
sessment against the Continental Trust Company as a 
stockholder of the Commercial National Bank, and to leave 
the interpretation of the agreement between the itwo said 
banks dated January 18, 1930, (Exhibit “A”) tej judicial 
determination, the said Comptroller and the s^id John 
F. Moran, Receiver, have failed and refuse^ and do 
37 still fail and refuse to interpose any objection to the 
said aforementioned invalid claims of the several 
banks for money loaned to purchase stock of the two said 
banks as hereinbefore set forth, or take any steps to secure 
a judicial determination of the rights and claimfs of the 
stockholders of the Continental Trust Company, with re¬ 
spect thereto, or to direct or permit said stockholders to 
defend said claims on behalf of the Receiver of [the Con¬ 
tinental Trust Company. 

On April 14, 1933, your interveners as committee repre¬ 
senting at least 3,000 shares of the stock owned by stock¬ 
holders of the Continental Trust Company wrote and de¬ 
livered a letter to Wade H. Cooper, President of Continen¬ 
tal Trust Company, calling attention of the said jYade H. 
Cooper to the fact that the Receiver of the Commercial Na¬ 
tional Bank had levied an assessment against the Continen¬ 
tal Trust Company as a purported stockholder of the Com¬ 
mercial National Bank in the sum of $400,100 basted on al¬ 
leged ownership by the Continental Trust Company of 4001 
shares of the capital stock of the Commercial [National 
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Bank, and calling attention to the aforesaid erroneous con¬ 
struction of the agreement of January 18, 1930, and partic¬ 
ularly the erroneous claim of indebtedness from the Con- 
* 

tinental Trust Company to the Commercial National Bank; 
and calling attention to the claims of the several banks for 
money borrowed to permit the Continental Trust Company 
to purchase the stock of the Commercial National Bank; 
and requested the President of the Continental Trust Com¬ 
pany to interpose defenses to all of the aforesaid erroneous 
and invalid claims, and to take every step necessary to 
protest said erroneous claims and protect the interest of 
the stockholders, including calling of stockholders and di¬ 
rectors meetings. A copy of said letter of April 14, 1933, 
is hereto annexed, marked “Exhibit C”, and prayed to be 
taken and read as a part hereof; the said Wade H. Cooper, 
as President of the Continental Trust Company did 
38 not accede to the requests and demands of your in¬ 
terveners, but, on the contrary refused and declined 
to take any steps to defend the Continental Trust Company 
and its stockholders from the aforesaid unjust, erroneous 
and invalid claims, and declined to call any meeting of the 
stockholders and directors, and so stated to the said com¬ 
mittee by letter subsequently written, to-wit, in the month 
of April, 1933, as will appear from a copy of said letter 
hereto annexed and marked “Exhibit D”. And the said 
committee, on behalf of said stockholders, have taken all 
steps available to them to protect the interest of said stock¬ 
holders short of appealing to this Honorable Court for the 
protection of the rights of said stockholders. 

15. Interveners are advised and believe and therefore 
aver that the rights of the stockholders of the Continental 
Trust Company can be adequately protected only by the 
intervention of this Honorable Court, to the end that the 
rights of the parties may be judicially determined, and that 
the defendants be restrained from their arbitrary, oppres¬ 
sive and illegal action, and that the threatened irreparable 
injury to the interveners be prevented; and that an ac¬ 
counting be had between the Receiver of the Commercial 
National Bank and the Receiver of the Continental Trust 
Company with respect to the several claims between said 
Receivers, and with respect to the assets heretofore de¬ 
livered by the Continental Trust Company to the Commer¬ 
cial National Bank, all under the control and direction of 
this Honorable Court. 
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WHEREFORE, inasmuch as interveners are without 
adequate remedy at law and have no remedy save in this 
court of equity, they respectfully pray: 

1. That a rule may issue out of this Honorable Court di¬ 
rected to the defendants J. F. T. O’Connor, Comptroller of 
the Currency, and John F. Moran, Receiver of the Con¬ 
tinental Trust Company, requiring said defendants 

39 to appear in this court on a day therein to t)e named 
and show cause, if any they may have, why they 

should not be enjoined, pending the final hearing of this 
cause, from enforcing or collecting or attempting to en¬ 
force or collect an assessment against the stockholders of 
the Continental Trust Company, including the interveners. 

2. That upon hearing of said rule an injunction pendente 
lite may issue enjoining said defendants J. F. T. O’Connor 
and John F. Moran from enforcing or collecting or attempt¬ 
ing to enforce or collect against the stockholders or the Con¬ 
tinental Trust Company, including the interveners. 

3. That an accounting may be had in this cause under 
the direction of this Honorable Court of the Respective 
claims and demands between the Continental Trust Com¬ 
pany and the Commercial National Bank, and the Receivers 
thereof, with respect to the various matters and things set 
forth in this intervening petition, and that this court deter¬ 
mine to the end that the respective rights and liabilities of 
the Continental Trust Company and the Commercial Na¬ 
tional Bank may be stated and determined and the invalid 
claims of the Commercial National Bank against the Con¬ 
tinental Trust Company cancelled and declared v^id. 

4. That upon a final hearing of this cause the Oourt may 
declare the rights of the parties pursuant to the provisions 
of the Act of June 14, 1934, (Judicial Code 274dj, Title 28, 
Sec. 400 U. S. Code) and decree and declare with respect 
to such rights that the Continental Trust Company is by 
reason of the premises exempt from liability as a stock¬ 
holder of the Commercial National Bank and that the pur¬ 
ported assessment and liability of the Continental Trust 
Company as such stockholder is not a debt of the Continen¬ 
tal Trust Company and that the stockholders of the Con¬ 
tinental Trust Company are liable for the debt$ and con¬ 
tracts of said corporation to the creditors thereof 

40 and at their suit and are not liable as stockholders 
in a national banking association. 
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5. That upon final hearing of this cause the assessment 
heretofore ordered and levied by the Comptroller of the 
Currency and Robert C. Baldwin, as Receiver of the Com- 
mercial National Bank, against the Continental Trust Com¬ 
pany, or the Receiver thereof, as purported stockholder of 
the Commercial National Bank, be cancelled, set aside and 
held for naught. 

6. That upon final hearing of this cause a permanent in¬ 
junction may issue enjoining said defendant J. F. T. O’Con¬ 
nor and John F. Moran from enforcing or collecting or at¬ 
tempting to enforce or collect the said assessment against 
the stockholders of the Continental Trust Company, in¬ 
cluding the interveners. 

7. That the interveners mav have such other, further and 
alternative relief as the case may require and to the court 
mav seem meet and proper. 

CHARLES H. GALLIHER 
| CONRAD H. SYME 

CHARLES W. WARDEN 
, Committee for stockholders of the 

i Continental Trust Company, Inter¬ 

vening Petitioners 

DOUGLAS, OBEAR, MORGAN & CAMPBELL, 

Bv JO V. MORGAN 

FISCHER, BENDHEIM & FISCHER 

Bv NORMAN FISCHER bv JO M. 

♦ •> 

Attorneys for Intervening Petitioners. 

41 District of Columbia, ss: 

I, Conrad H. Syme, do solemnly swear that I have read 
the foregoing and annexed Intervening Petition by me sub¬ 
scribed as a member of the Committee for Stockholders of 
the Continental Trust Company, and that as such I and the 
other members of said Committee have the authority to 
file said Intervening Petition, and that I know the contents 
thereof; that the matters and things therein stated as of 
my own knowledge are true, and those stated on informa¬ 
tion and belief I believe to be true. 

CONRAD H SYME 

SUBSCRIBED and sworn to before me this 1st day of 
June, 1935. 

GERTRUDE ELLIS 

(Notarial Seal) Notary Public , D. C . 
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42 Exhibit “A” 

MEMORANDUM OF AGREEMENT, mad(J and con¬ 
cluded this 18th day of January, 1930, bv and between THE 
COMMERCIAL NATIONAL BANK OF WASHINGTON, 
through Laurence A. Slaughter, its Vice-President, and 
Walter J. Harrison, its secretary, and the CONTINENTAL 
TRUST COMPANY, through Wade H. Cooper, its Presi¬ 
dent and Mary J. Winfree, its Secretary. | 

WITNESSETH; 

1. The Commercial National Bank agrees to buy and the 
Continental Trust Company agrees to sell, all of the de¬ 
posits of the Continental Trust Company, aggregating ap¬ 
proximately two million six hundred thousand ($j2,600.000) 
Dollars, for the sum of One hundred thousand (j$l00,000) 
Dollars cash. 

2. The Commercial National Bank agrees to acjcept said 

deposits upon the same terms as they are now held by the 
Continental Trust Company. I 

3. The Continental Trust Company agrees to deposit with 
Commercial National Bank to cover such deposit] liability, 
all of its assets, except the One Hundred thousand 
($100,000) Dollars paid for its deposits, said assets to be 
liquidated by the Commercial National Bank, without com¬ 
pensation, in conjunction with a committee to be appointed 
by the Continental Trust Company, and the excesfs beyond 
that necessary to cover such deposit liability, returned to 
the Continental Trust Company. 

4. This agreement is to be performed immediatbly upon 
the execution thereof by both parties. 

IN TESTIMONY WHEREOF, both parties liaye hereto 
caused these presents to be signed in their corporate names, 
and their corporate seals to be hereunto affixed, duly at¬ 
tested by their respective Secretaries, all on the (lav and 
year first hereinbefore written. 

THE COMMERCIAL NATIONAL 
BANK OF WASHINGTON 

By signed LAURENCE A. SLAUGHTER 

Vice-President 
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ATTEST: 

Signed WALTER J. HARRISON 
Secretary 

CONTINENTAL TRUST COMPANY 
By signed WADE H. COOPER 
ATTEST: President 

M. J. WINFREE, signed 
Secretary 

43 Exhibit “A” 

RESOLVED: That the officers of this corporation be, 
and they hereby are, authorized to execute with the Con¬ 
tinental Trust Company the following agreement, and per¬ 
form such acts, and execute such other papers as may be 
necessary to carry into effect the provisions thereof. 

I, Walter J. Harrison, duly elected and qualified Secre- 
tarv of the Commercial National Bank of Washington, do 
hereby certify that the foregoing resolution is a true and 
correct copy of the resolution duly passed at a meeting of 
the Board of Directors of said The Commercial National 
Bank of Washington on the 18th day of January, 1930, 
wherein the officers of this corporation were authorized to 
execute the agreement providing for the purchase of the 
deposits from the Continental Trust Company for the sum 
of $100,000.00 in accordance with copy of said agreement 
attached hereto. 

| Signed WALTER J. HARRISON, 

Secy. (SEAL) 
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COMMITTEE FOR THE STOCKHOLDERS OF 
THE CONTINENTAL TRUST CO. 


Room 822 
Southern Building 
Washington, D. C. 


i 

Hon. F. C. Await, 

Acting Comptroller of Currency, 
Treasury Department, 
Washington, D. C. 


April 3, 1933. 


Dear Sir: 

We, the undersigned, Charles H. Galliher, William H. 
Sholes and Conrad H. Svme, constitute a committee of 
stockholders of the Continental Trust Company, and as such 
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committee represent, at present, more than 3,000 shares of 
the outstanding stock of this Company. 

We have been advised by Messrs. Hugh H. (Ibear and 
Norman Fischer, of counsel for the committee, o^ the con¬ 
ference had with you on March 30th, and of you|r willing¬ 
ness to receive and consider a brief of our counsel upon 
certain matters affecting the rights of the Continental Trust 
Company and its stockholders, and we appreciate your 
consideration. 

We are submitting herewith the brief of our counsel. 
After vou have considered the matters raised therein, and 
in order that the serious and important question of law 
which we have raised mav be determined bv the court in 
proper proceedings, we request, in all fairness to the stock¬ 
holders of the Continental Trust Company, that you grant 
the following: 

1. Either that the receiver of the Commercial National 
Bank be directed to withdraw and cancel the notice of as¬ 
sessment made upon the Continental Trust Company; or 

2. In the alternative, that you instruct the receiver of the 
Continental Trust Company to defend, by proper legal pro¬ 
ceedings, any assessment or attempted assessment against 
the Continental Trust Company by the receiver of the Com¬ 
mercial National Bank. 

3. That in addition to the foregoing, you instruct the re¬ 
ceiver of Continental Trust Company to institute proper 
proceedings against the Commercial National Bank or its 
receiver for an accounting between the two corporations in 
order that the serious and disputed questions of mutual ac¬ 
count mav be determined bv the court; this would include, 
of course, the determination of the question of whither the 
so-called settlement account approximating $668,000 is in 

fact or in law a liability of the Continental Trust 
45 Company; the propriety of the item of iijterst in 
approximately the sum of $200,000 charged by the 
Commercial against the Continental on this so-cailled set¬ 
tlement account; the validity of the indebtednes^ of ap¬ 
proximately $118,000 represented by the note of the Con¬ 
tinental Trust Company to the Commercial National Bank, 
the proceeds of which were used for the purchase of Com¬ 
mercial National Bank stock; and doubtless other question¬ 
able items which are not disclosed and not now kdown to 
this committee. 
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4. That you instruct the receiver of the Continental Trust 
Company to resist any claim which may be asserted or de¬ 
fend any suits which may be instituted against the Con¬ 
tinental by the District National Bank, the United States 
Savings Bank or the Bank of Loudoun on note of the Con¬ 
tinental aggregating approximately $88,000, held by these 
banks, on the ground that such obligations were created for 
the purpose of providing funds for the purchase of Com¬ 
mercial National Bank stock and that the loans were made 
by the several banks with full knowledge of the specific 
purpose for which the funds were to be used, and that for 
the reasons set forth in the brief, such obligations are void. 

We respectfully submit that until there has been a judi¬ 
cial determination of the above questions, no assessment 
against the stockholders of Continental Trust Company 
would be fair and proper and therefore should not be made. 
This committee offers the services of its counsel without 
charge for the express purpose of presenting to the court 
the questions raised in this communication, but if it is 
thought desirable on your part for the receiver of the Con¬ 
tinental Trust Company to be represented by his own coun¬ 
sel, we respectfully request the privilege of being permitted 
to intervene so that our views may be presented. 

We further respectfully request that we be advised of 
your decision on the questions presented herein. 

Respectfully yours 


! Stockholders Committee 

46 Exhibit “C” 

i April 14, 1932 

Wade H. Cooper, Esquire, 

President, Continental Trust Company, 

Washington, D. C. 

Dear Sir: 

We, the undersigned as a Committee, represent between 
3,000 and 4,000 shares of stock owned by stockholders of 
the Continental Trust Company. 

The receiver of the Commercial National Bank of Wash¬ 
ington, D. C. has levied an assessment against the Continen- 
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tal Trust Company as a purported stockholder oft the Com¬ 
mercial National Bank in the sum of $400,100.00. This as¬ 
sessment is based upon 4,001 shares of capital stock of Com¬ 
mercial National Bank standing in the name of Continental 
Trust Company. Inasmuch as the purchase of the stock by 
the Continental Trust Company was in violation of law 
and ultra vires and void, the Continental Trust Company is 
not a stockholder in any legal sense and is not [liable for 
the assessment. This Committee for the stockholders of 
Continental Trust Company acting on behalf of jthe stock¬ 
holder of the Continental Trust Company have requested 
the Acting Comptroller of the Currency to instruct his 
agent, the receiver of the Continental Trust Coihpany, to 
interpose the above valid defense to the assessment, but so 
far as we have been advised, the Acting Comptroller of the 
Currency has declined so to instruct the receiver of the 
Continental. We, therefore, ask you, as President of the 
Continental Trust Company to take such steps as shall be 
necessary to defend the Continental Trust Company against 
such an unlawful assessment, including the calling of di¬ 
rectors and stockholders meetings for that purpos^. 

Contrary to the agreement of January 18th, 1^30, with 
which you are familiar, the Commercial National }Bank has 
charged the Continental Trust Company with the balance 
of the deposit account amounting to approximately 
$468,000.00 plus $200,000.00 interest, making a total of al¬ 
leged indebtedness of $668,000.00. This indebtedness is 
based upon the erroneous premise that the Continental 
Trust Company guaranteed the deposits turned over to the 
Commercial by the Continental at the same time the Con¬ 
tinental turned over to it all of its assets. The language of 
the contract of January 18th, 1930, is clear and susceptible 
of only one interpretation, namely, that the Commercial 
undertook to pay the deposits and to use the assess of the 
Continental in so far as such deposits, in liquidation, would 
cover the deposited amount, any balance to be paid to the 
Continental; and further it was to do this without any com¬ 
pensation to the Commercial. 

47 4^14/33 

Wade H. Cooper, Esquire 

The Continental, in order to purchase stock of the Com¬ 
mercial, borrowed large sums of money from the Qommer- 
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cial, the District National Bank, the United States Savings 
Bank and the Bank of London. The several banks, or their 
officers, had knowledge of the purpose for which the money 
was borrowed. Inasmuch as the purpose was illegal, the 
indebtedness so incurred is not a valid indebtedness and the 
Continental Trust Company has a just and meritorious 
claim against the demands or claims of the several banks. 

The Acting Comptroller of the Currency has erroneously 
made the unlawful assessment against the Continental, the 
alleged indebtedness from the Continental to the Commer¬ 
cial on the deposit account and the alleged indebtedness 

from the Continental to the several banks for monev bor- 

* 

rowed to purchase stock, the basis for making an assess¬ 
ment against the stockholders of the Continental Trust 
Company, and has either directed the receiver of the Con¬ 
tinental Trust Company to issue notices of the assessment 
or is about to do so. 

If the genuine defense is interposed to the above men¬ 
tioned claims there will be no basis for the assessment and 
the Continental Trust Company will be solvent and a sub¬ 
stantial amount will be realized from its assets for distri¬ 
bution among its stockholders. The Committee for the 
stockholders of the Continental Trust Company have re¬ 
quested the Acting Comptroller to instruct the receiver of 
the Continental to interpose defenses against the above 
mentioned claims, but so far as I have been advised he has 
declined so to do. 

We hereby ask you as President of the Continental Trust 
Company to interpose such defenses and take every step 
to do so, including the calling of stockholders and directors 
meetings. 

We will appreciate very much a letter from you indicat¬ 
ing to what extent you will comply with the request made in 
this letter. 

Verv trulv vours, 

(Signed) CHARLES H. GALLIHER, 

, Chairman 


J > 


WM. H. SHOLES 
CONRAD H. SYME 
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48 Exhibit “D” 

April 

Messrs. Charles H. Galliher, 

William H. Sholes and Conrad H. Syme, 

Washington, D. C. 

Gentlemen: 

I am in receipt of your letter of April 12th, 1933. request¬ 
ing me, as President of the Continental Trust Company, to 
interpose defenses to various claims against the Continen¬ 
tal Trust Company. 

T remind you that the Acting Comptroller of the Cur¬ 
rency under the authority of law, has taken possession of 
the Continental Trust Company, and has appointed a re¬ 
ceiver who is now in control of that Company. 

In my opinion, it would, therefore, be improper for me 
to take the steps requested in your letter, and I therefore, 
regretfullv decline to do so. What redress the s ;ockhold- 
ers of Continental Trust Company might have must be ob¬ 
tained from the Acting Comptroller of the Currency or 
from the courts. 

Very truly yours, 

(Signed) WADE H. COOPER 

49 Return of J. F. T . O’Connor, as Comptroller of the 

Currency, et al., to Rule to Show Cause 

Filed July 8, 1935 

***##•**# 

For answer to the rule to show cause issued June 3, 1935, 
these answering defendants respectfully state to the Court 
as follows: 

1. They admit the allegations of paragraph 1 of the bill 
of complaint, with the exception of that part that represents 
plaintiff filed said suit on behalf of the other stockholders 
of the Continental Trust Company who may intervene, as 
to which this answering defendant avers said allegation is 
immaterial until said parties are made plaintiffs by inter¬ 
vention or otherwise as this Honorable Court may direct. 

2. Answering paragraph 2 of the bill of complajint with 
respect to the part material to these defendants, tjiese an- 
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swering defendants admit that defendant J. F. T. O’Connor 
is Comptroller of the Currency of the United States and 
defendant John F. Moran is the Receiver of the Continen¬ 
tal Trust Company, and aver that said John F. Moran was 
appointed Receiver of said Continental Trust Company by 
the Comptroller of the Currency on the 9th day of August, 
1934. They admit that the Continental Trust Company is 
a corporation organized under sub-chapter 11 of Chapter 
X\ III of the Code of Laws for the District of Columbia. 
They neither admit nor deny that the capital stock of said 
company has been fully paid, but if material demand strict 
proof thereof. 

3. These answering defendants neither admit nor deny 
that plaintiffs acquired the stock owned by them of the 
Continental Trust Company by gift, inheritance, bequest 
and purchase, but aver that at the present time they are the 

actual and record holders and owners of the stock 
50 set forth after their names in the bill of complaint, 
and as such owners are liable by law for a full 100% 
assessment levied upon said stock by the Comptroller of 
the Currency of the United States. 

4. These answering defendants neither admit nor deny 
the allegations of paragraph 4 of the bill of complaint, but 
aver said allegations are immaterial and defendants are 
not required to answer said averments. 

5. These answering defendants neither admit nor deny 
the allegations of paragraph 5 of the bill of complaint, but 
aver that said allegations are immaterial and defendants 
are not required to answer said averments. 

6. Answering paragraph 6 of the bill of complaint these 
answering defendants aver that the claim of Robert C. 
Baldwin, Receiver of the Commercial National Bank in the 
sum of $400,000 as a provable claim against the Continental 
Trust Company has been rejected and said claim has been 
returned to the claimant. 

7. Answering paragraph 7 of the bill of complaint these 
defendants admit that the Continental Trust Company and 
the Commercial National Bank entered into the agreement 
attached to plaintiffs’ bill of complaint, marked Exhibit 
“A”, but these answering defendants submit said agree¬ 
ment speaks for itself. These defendants neither admit nor 
deny the remaining averments of said paragraph, and aver 
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lhat the allegation of the bill of complaint respecting said 
contract are not material to the issues presented in this 
case. 

8. These answering defendants deny the allegations of 
paragraph 8 of the bill of complaint and aver on the con¬ 
trary, that the Continental Trust Company continued to 

hold meetings of its Board of Directors, and con- 
51 tinued to make and renew loans, and continued to 
borrow money and continued to exercise many other 
banking functions, and maintained an office and place of 
business within the office of the Commercial National Bank 
at 14th and G Streets, N. W. in the District of Columbia, 
and kept their books, records and accounts in said office in 
the Commercial National Bank. 

9. These answering defendants say that the averments of 
paragraph 9 of the bill of complaint are conclusions of law 


and of fact as to which they are not required to apswer and 
further constitute statements of fact which are immaterial 
to this case. 


10. Answering paragraph 10 of the bill of cjomplaint 
these answering defendants aver that by direction of the 
Comptroller of the Currency defendant John F. Moran has 
rejected all claims filed by the Receiver of the Commercial 
National Bank based upon and arising out of said contract 
of January 18, 1930, and that there is now pending in this 
Court a suit brought by the Receiver of the Comme rcial Na¬ 
tional Bank against the answering defendant John F. 
Moran upon said claims arising by virtue of said contract, 
and asking an accounting and for this Court’s construction 
of the terms of said contract. Further answering said 
paragraph these answering defendants aver that the 
charges of collusion and conspiracy between the officers and 
directors of the Commercial National Bank and of the Con¬ 
tinental Trust Company therein contained are immaterial. 

11. Answering the averments of paragraph 11 of the bill 
of complaint these defendants aver that the claims sub¬ 
mitted by the Receiver of the Commercial National Bank 
have been rejected by this defendant as Receiver of the 
Continental Trust Company, and said defendant J. F. T. 

O’Connor, as Comptroller of the Currency, denies 
52 that he has adopted an erroneous or other construc¬ 
tion of the said contract, and as to the othei^ matters 
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therein stated these answering defendants are without 
knowledge or information sufficient to form a belief. 

12. Answering paragraph 12 of the bill of complaint 
these answering defendants are informed and believe that 
the Continental Trust Company did borrow $25,000 from 
the United States Savings Bank, $50,000 from the District 
National Bank and $13,000 from the Loudoun National 
Bank of Leesburg, Virginia, and further sums from the 
Commercial National Bank and that said Continental Trust 
Company did execute its notes to said respective banks for 
said respective sums so borrowed, and as security therefor 
did deposit with said respective institutions certain shares 
of capital stock of the Commercial National Bank. These 
answering defendants have neither knowledge nor infor¬ 
mation sufficient to form a belief as to whether the lending 

banks knew at the time the loans were made that the monev 

• 

was being borrowed by the Continental Trust Company for 
the purpose of acquiring stock of the Commercial National 
Bank and that said loans were made solelv and exclusively 
for that purpose and hence denies said averment. Further 
answering said paragraph these answering defendants aver 
that no part of said indebtedness so incurred has been re¬ 
paid and that the Comptroller of the Currency of the 
United States has directed defendant John F. Moran to 
allow said claims against the Continental Trust Company 
on the basis that the Continental Trust Company is liable 
to said claimants under the doctrine of unjust enrichment, 
and further that no part of said claim has yet been paid. 
These answering defendants aver that the remaining por¬ 
tions of said allegations of paragraph 12 are either imma¬ 
terial or conclusions of law which these answering 
53 defendants are not required to answer. Further an¬ 
swering the averments of said paragraph defendants 
aver that a suit for an accounting concerning the matters 
set forth in paragraph 12 of the bill of complaint is now 
pending between the Receiver of the Commercial National 
Bank and defendant John F. Moran in this Court. 

13. Answering paragraph 13 of the bill of complaint 
these answering defendants aver that on or about March 9, 
1933, the then Acting Comptroller of the Currency deter¬ 
mined that the Continental Trust Company was insolvent 
and appointed John S. Bryan as Receiver thereof; that 
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subsequently said John S. Bryan resigned and oil August 
9, 1934, the answering defendant John F. Moran was ap¬ 
pointed successor Receiver. These answering defendants 
deny that the official determination of insolvency was based 
upon a claim of the Comptroller of the Currency or the 
Receiver of the Commercial National Bank or anypne else, 
that the Continental Trust Company was liable as a stock¬ 
holder of the Commercial National Bank for an assessment 
upon such stock and aver the fact to be that the determina¬ 
tion of insolvencv of the bank excluded such claim as a 

w 

liability and that defendant John F. Moran has been offi- 
ciallv directed to denv such claim as a liabilitv of xhe Con- 
tinental Trust Company. These defendants aver] the re¬ 
maining allegations of paragraph 13 are conclusions of law 
which these defendants are not required to answer. 

14. Answering paragraph 14 of the bill of complaint 
these defendants incorporate their answers to the previous 
paragraphs of the bill of complaint in their answer to para¬ 
graph 14 and aver that said paragraph assembles in one 
paragraph all the matters referred to in preceding para¬ 
graphs and represents surplusage which these de- 

54 fendants are not required to answer, having speci- 
ficallv heretofore answered all the said matters in 
preceding paragraphs. Further answering said paragraph 
14 of the bill of complaint these defendants deny that de¬ 
fendant John F. Moran refuses to contest alleged invalid 
claims and assert that he has and still does refuse and re¬ 
ject improper claims presented to him as Receive^ of the 
Continental Trust Company, in consequence of which re¬ 
jection the Receiver of the Commercial National Bank has 
instituted the litigation referred to in previous paragraphs, 
and this defendant John F. Moran states that hd is at¬ 
tempting to recover monies wrongfully paid and asserts 
that action has been instituted for the recovery of monies 
alleged to have been wrongfully diverted from the assets 
of the Continental Trust Company in the form of dividends 
paid stockholders of said company. 

15. Answering paragraph 15 of the bill of complaint de¬ 
fendants adopt the answer heretofore made with redpect to 
securing a judicial determination of the liability between 

O v 

the Commercial National Bank and the Continental Trust 
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Company, and as to the remaining allegations defendants 
sav thev are immaterial to this case. 

16. Answering paragraph 16 of the bill of complaint de¬ 
fendants deny the allegation of said paragraph 16 and 
assert that the Comptroller of the Currency has officially 
levied a 100% assessment against the stockholders of the 
Continental Trust Company based upon Section 720 and 
734 of Title; 5, Corporations, of the 1929 Code of Laws for 
the District of Columbia fixing a several and individual lia¬ 
bility to the creditors of the Continental Trust Company to 
the amount of and in addition to the amount of stock held 

by the stockholders respectively for all debts and 
55 contracts made by such company. Further answer¬ 
ing said paragraph defendants state that the re¬ 
maining allegations are conclusions of law which these de¬ 
fendants are not required to answer. 

17. Defendants deny all of the allegations of paragraph 
17 of the bill of Complaint and adopt their answer to the 
preceding paragraphs as an answer to paragraph 17. 

18. Defendants deny the allegations of paragraph 18 of 
the bill of complaint and avers said allegations are conclu¬ 
sions of law and fact which these defendants are not re¬ 
quired to answer. 

J F T O’CONNOR 

i Comptroller of the Currency 

, of the United States. 

JOHN F MORAN 
Receiver , Continental Trust 
Company. 

GEORGE P. BARSE 
Acting for Defendant J. F. T. O'Connor , 

Comptroller of the Currency. 

BRICE CLAGETT 
CHARLES E. WAINWRIGHT 
Attorneys for defendant John F. Moran. 

District of Columbia, ss : 

J. F. T. O’Connor, Comptroller of the Currency of the 
United States, being first duly sworn on oath, deposes and 
says: 
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That he has read the foregoing and annexed answer to 
the bill of complaint by him subscribed; that he kbows the 
contents thereof and that the matters and things therein 
set forth are true to the best of his knowledge, information 
and belief. 

56 J F T O’CONNOR 

Comptroller of the Currency 
of the United StateS { . 

, 

Subscribed and sworn to before me this 8th day of July, 
A. D. 1935. 

J F DOUGLAS 

(Notarial Seal) Notary Public , District^ of 

Columbia. 

District of Columbia, ss : 

John F. Moran, Receiver of the Continental Trust Com¬ 
pany, being first duly sworn on oath, deposes and says: 

That he has read the foregoing and annexed answer to 
the bill of complaint by him subscribed; that he knows the 
contents thereof and that the matters and things therein 
set forth are true to the best of his knowledge, information 
and belief. 

JOHN F MORAN 
Receiver , Continental Trust 
Company. 

Subscribed and sworn to before me this 8th day of July, 
A. D. 1935. 


(Notarial Seal) 


MINERVA G. CULTON 
Notary Public , District of 
Columbia. 


Amendment to Intervening Petition 
Filed July 10,1935. 


Charles H. Galliher, Conrad H. Syme and Charles W. 
Warden, Committee for the Stockholders of Continental 
Trust Company, by leave of Court first had and obtained, 
file this amendment to the intervening petition heretofore 
filed, and respectfully represent as follows: 

The interveners are stockholders of the Continental 
Trust Company, and as such comprise a committee duly 
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organized, constituted and appointed to represent and pro¬ 
tect the interest of the following stockholders of the Con¬ 
tinental Trust Company under and pursuant to the ferms 
of a certain Protective Agreement dated March 30, 1933, 
and as such represent stockholders owning more than 6,000 
shares of the stock of the Continental Trust Company as 
follows: 

58 Name i Number of Shares 


J. Nathan Baker 

0 

Hugh W. Barr 

i 6 

George M. Beckett 

10 

Frank S. Bright 

1 

Wm. L. Browning 

10 

B. & R. Incorporated 

195 

Lilian J. Burrows 

15 

C. C. Calhoun 

100 

Wade H. Cooper 

10 

Harry B. Denham 

5 

Douglas, Obear & Douglas 

85 

Norman T. Engle Estate 

5 

Norman Fischer 

6 

Mrs. A. Laura Galliher Estate 

5 

Charles E. Galliher 

758 

J. H. Galliher 

5 

Wm. R. Galliher Estate 

790 

M. Alice Geddes 

20 

Charles A. Goldsmith 

40 

Hanover Investors, Inc. 

1783 

Majorie Kidwell 

1 

David B. Karrick 

50 

James L. Karrick Estate 

100 

C. D. Loeffler 

1 

Dorothy Warren Littlepage 

4 

George R. Littlepage 

4 

Herbert M. Manning 

5 

James G. McKay 

5 

Eppa L. Norris 

5 

Hugh H. Obear 

5 

William P. Reeves 

10 

W. S. Ruckman 

10 

Cuno H. Rudolph Estate 

10 
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Name 

Mary Goodwin Saxton 
John C. Schofield 
Harriet L. Scribner 
Sue Sharp 
Wm. H. Sholes 
Luke C. Strider 
Conrad H. Syme 
Wm. Clark Taylor 
Majorie L. Tucker 
John R. Waller 
C. W. Warden 
Bates Warren 
Earle Warren 
Elmer Zirkle 
Ernest H. Daniel, Jr. 
Eleanor H. Daniel 

Total ... 


Number df Shares 

i 

10 

10 

18 

±5 



2 



601 


5 


District of Columbia, ss : 

Conrad H. Syme, being first duly sworn does dn oath 
depose and say that he is a member of the Stockholders 
Protective Committee of the Continental Trust Company; 
that he had signed the foregoing amendment to the inter¬ 
vening petition and knows the contents thereof and pat the 
same is true to the best of his knowledge and belief. 


CONRAD H SYME 

SUBSCRIBED and sworn to before me this 8th day of 
July, 1935. j 

(Notarial Seal) GERTRUDE ELLIS 

1 

59 Intervening Petition of Linda C. Hahn and National 
Savings and Trust Company , Trustees Under the 
Will of Edward L. Schneider , Deceased. 

Filed July 22,1935. 

The petition of Linda C. Hahn and the National Savings 
and Trust Company, trustees, respectfully shows to the 
Court as follows: 
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1. Your petitioner Linda C. Hahn is a citizen of the 
United States and a resident of the State of Maryland and 
files this petition as one of the trustees under the last will 
and testament of Edward L. Schneider, deceased. Your pe¬ 
titioner National Savings and Trust Company is a corpora¬ 
tion organized under the laws of the United States relat¬ 
ing to the District of Columbia and engaged in the conduct 
of a banking and trust company business in said District, 
and files this petition as co-trustee, with the said Linda C. 
Hahn, under the last will and testament of the said Ed¬ 
ward L. Schneider, deceased, having been appointed such 
co-trustee by virtue of an order passed by this Honorable 
Court on the 22nd day of July, 1932, in Equity Cause No. 
51,778, known as Continental Trust Company, plaintiff, 
against Linda C. Hahn, et al., defendants. 

2. Your petitioners have in their possession, as 
60 part of the assets of the estate held by them as trus¬ 
tees as aforesaid, certificate number 1885 for 75 
shares of the capital stock of the Continental Trust Com¬ 
pany. Said certificate is registered on the books of said 
company in' the name of the Commercial National Bank 
and Linda C. Hahn, as trustees under the will of Edward 
L. Schneider, but has been endorsed to your petitioners, as 
trustees as aforesaid. As the holders of said shares of 
stock your petitioners have an interest in the subject mat¬ 
ter of the above entitled cause identical with that of the 
plaintiffs herein and adopt, and make a part hereof, the 
averments of the bill of complaint filed in the above en¬ 
titled cause as though the same were repeated at large 
herein. 

3. Your petitioners believe that, inasmuch as their inter¬ 
ests are identical with those of the other plaintiffs herein, 
they are entitled to intervene and be heard as parties plain¬ 
tiff in said cause. 

Wherefore, the premises considered, your petitioners 
pray: 

1. That your petitioners be permitted to intervene as 
parties plaintiff in the above-entitled cause. 

2. That the same relief be granted to your petitioners as 
is prayed in the bill of complaint filed in the above entitled 
cause, the prayers of which are not restated herein but are, 
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by reference, made a part hereof as though set forth in full 
herein. 

3. And for such other and further relief as the nature of 
the case may require. 

LINDA C. HAHN Trustee 
NATIONAL SAVINGS AND 
TRUST COMPANY, Trustee 
By H. PRESCOTT GATLEY 

President 

MINOR, GATLEY & DRURY, 

By ARTHUR P DRURY 
Attorneys for Petitioners 

61 District of Columbia, to-wit: 

H. Prescott Gatley, being first duly sworn, deposes and 
says: I am President of the National Savings and Trust 
Company, one of the trustees in the above-entitled cause. 
I have read over the foregoing and annexed petition by me 
subscribed and know the contents thereof. The matters 
and things therein stated are true, as I verilv believe. 

H PRESCOTT GAlrLEY 


Subscribed and sworn to before me this 27th day of June, 
A. D., 1935. * ! 

JEAN SPEAKS j 

(Notarial Seal) Notary Public, D. C. 

62 Supplemental Return of J. F. T. O’Connor, as Comp¬ 
troller of the Currency, et al., to Rule to Show Cause 

Filed October 21, 1935 

********* 

For further and supplemental return to the Rule to Show 
Cause issued herein June 3, 1935, these answering defen¬ 
dants respectfully state to the Court as follows: 

Further answering Paragraph Numbered 12 of the Bill 
of Complaint herein and other portions of said bill of com¬ 
plaint which allege that the purchase by the Continental 
Trust Company of stock in the Commercial National Bank 
and the making of loans by the Continental Trust Company 
secured by said stock was ultra vires, these answering de¬ 
fendants deny that the Continental Trust Company was 
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incorporated under Chapter 9 of Title 5 of the Code of 
Laws of the District of Columbia of 1929 (sub-chapter 4, 
Chapter XVIII of the Code of Laws of the District of Co¬ 
lumbia of 1924), but aver that the said Continental Trust 
Company was duly incorporated under Chapter 12 of Title 
5 of the Code of Laws of the District of Columbia of 1929 
(sub-chapter 11, Chapter XVIII, Code of Laws of the Dis¬ 
trict of Columbia, of 1924). These answering defendants 
further aver that in accordance with said Chapter 12, Title 
5 of the Code of Law^s of the District of Columbia of 1929 
(sub-chapter 11, Chapter XVIII, Code of Laws of the Dis¬ 
trict of Columbia of 1924) an organization certificate for 
said Continental Trust Company was duly presented to the 
Commissioners of the District of Columbia, and upon be¬ 
ing approved by the said District Commissioners in accord¬ 
ance with law was duly recorded in the Office of the Re¬ 
corder of Deeds in the District of Columbia, and that there 
is attached hereto, marked Exhibit “A” and made a part 
hereof by this reference a certified copy of said or- 
63 ganization certificate, together with the certificate 
of the District Commissioners granting the same. 

i J F T O’CONNOR 

i Comptroller of the Currency 

of the United States 

JOHN F MORAN 

Receiver, Continental Trust 
Company 

! GEORGE P. BARSE 

Acting for Defendant , J. F. T. 
O’Connor, Comptroller of 
i the Currency. 

BRICE GLAGETT 

CHARLES E. WAINWRIGHT 

Attorneys for Defendant John 
F. Moran , Receiver. 

District of Columbia, ss : 

J. F. T. O’Connor, Comptroller of the Currency of the 
United States, being first duly sworn, deposes and says 
that he has read the foregoing and annexed supplemental 
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Return to the Rule to Show Cause; that he knows the con¬ 
tents thereof, and that the matters and things therein set 
forth are true to the best of his knowledge, information and 
belief. 

J F T O’CONNOR 
Comptroller of the Currency 
of the United States. 

Sworn to and subscribed before me this 18th day of Oc¬ 
tober, 1935. 

J F DOUGLAS 

(Notarial Seal) Notary Public 

My Commission Expires: Dec. 28—1938. 

64 District of Columbia, ss: 

John F. Moran, Receiver, Continental Trust Company, 
being first duly sworn, deposes and says that he has read 
the foregoing and annexed Supplemental Return to the 
Rule to Show Cause; that he knows the contents thereof, 
and that the matters and things therein set forth are true 
to the best of his knowledge, information and belief. 

JOHN F MORAN | 

Receiver , Continental 1 Trust 
Company. 


Sworn to and subscribed before me this 21st d^v of Oc¬ 
tober, 1935. 

JOHN L CURTIN ! 
(Notarial Seal) Notary Public 

My Commission Expires November 25, 1938 

Let this Supplemental Return to the Rule to Show Cause 
be filed. Oct. 21, 1935. 

A. A. W. 

Chief Justice 


Office of the Recorder of Deeds 
District of Columbia 

Certificate of Incorporation 


Nol 12566 


We the undersigned, do by these presents, pursuant to 
the provisions of Sub-Chapter XI of Chapter XVlII of the 
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Code of Law of the District of Columbia, associate our¬ 
selves together as a company or body corporate to carry on 
a trust, loan, mortgage and such other business of whatso¬ 
ever nature, as is authorized by said Sub-chapter, and do 
hereby certify: 

First: That the name of the company shall be the “Con¬ 
tinental Trust Company”. 

Second: That the purposes for which said company is 
formed are: 

(1) To accept and execute trusts, duties and powers of 
any and every description, which, may, with its consent, 
be committed or transferred to it by any person or persons, 
public or private corporation, bodies corporate or politic, 
or by any court of record or other authority. 

(2) To accept the office and appointment and perform 
the duties and exercise the powders of executor, adminis¬ 
trator, collector of estate or property, guardian of the es¬ 
tate of minors, receiver, assignee, committee of the estate 
of lunatics and idiots, and trustees of any kind, when such 
office or appointment is committed or transferred to said 
company, with its consent, by any person, public or private 
corporation, body corporate or politic, or by any court of 
record or other lawful authoritv. 

(3) To receive deposits of money for the purposes desig¬ 
nated in said Sub-Chapter, to loan money upon real and 

personal property as security, as well as the security 
66 of endorsements, and charge and receive interest 
thereon and commissions therefore. 

(4) To act as agents for the purpose of issuing, register¬ 
ing, transferring, and countersigning, and also to under¬ 
write, the stocks, bonds, or obligations of any corporation, 
association, municipality or state, or other public authority, 
and to receive and manage anv sinking fund or other funds 
on such terms as may be agreed upon. 

(5) To issue its debenture bonds upon deeds of trust or 
mortgages of real estate as provided by Section 721 of said 


Cftfte. 

yj (6) To underwrite, own, buy and sell bonds of the United 
(f States, of the District of Columbia and of the several States 
and of any municipality, private corporation, or associa- 
, tion, and other evidences of indebtedness, as well as the 
V \ stock of any public or private corporation. 
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(7) To transact such other business and to exercise such 
other powers and perform such duties with [reference 
thereto as are authorized by the provisions of said Sub- 
Chapter referred to in the first paragraph of this certificate. 

Third: The term for which this company is to ejxist shall 
be fifty (50) years, subject to being enlarged with the ap¬ 
proval of Congress as provided by Section 727 of said Sub- 
Chapter. 

Fourth: The number of directors for this company shall 
be not less than nine (9) nor more than thirty (30), and 
the directors for the first year, together with others to be 
hereafter selected by the persons hereinafter narrjed, shall 
be: 


W. G. Carter, 

E. C. Davisson, 

R. J. Earnshaw, 
67 F. H. Edmonds, 
W. T. Galliher, 
J. Wm. Henry, 

J. L. Karrick, 

G. A/Landmesser, 
John C. Letts, 

Isaac T. Mann, 

W. R. Merriam, 


P. T. Moran, 

Samuel J. Prescott, 
C. G. Pfluger, 

N. B. Scott, 

Elie Sheetz, 

W. M. Sprigg, 

Jos. Strasburgej*, 
Allan E. Walker, 
Chas. W. Warden, 
Bates Warren, 
Charles H. Zehnder, 


all of whom are stockholders and a majority of v^hom are 
residents of the District of Columbia. 

Fifth: That the officers, all of whom are stockholders of 
the company, wdio for the first year are to manage the af¬ 
fairs of the company will be: 


President 

First Vice President and 
Treasurer 
Vice Presidents, 

General Counsel 

Trust Officer and Secretary 


Nathan B. Scott, 
Charles W. Warden, 
W. T. Galliher ft 
Bates Warren 
Charles A. Dougllas, 
Frank S. Bright. 


68 


Sixth: The capital stock of the company shall be 
One Million Dollars ($1,000,000.) divided intj> shares 
of the par value of One Hundred Dollars ($100.) 
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each, all of which said capital stock has been fully sub¬ 
scribed. 


NATHAN B. SCOTT (Seal) 

CHARLES W. WARDEN (Seal) 

BATES WARREN (Seal) 

W. T. GALLIHER (Seal) 

CHAS. A. DOUGLAS (Seal) 

FRANK S. BRIGHT (Seal) 

GEN’L MORRIS HORKHEIMER (Seal) 
bv N. B. SCOTT, Attorney 
SAMUEL J. PRESCOTT ‘ (Seal) 

by W. T. GALLIHER, Atty. 

B. W. PETERSON (Seal) 

bv N. B. SCOTT, Attorney 

G. T. SCOTT * (Seal) 

bv N. B. SCOTT, Attorney 

C. H. ZEHNDER ‘ (Seal) 

i bv PAUL DULANEY, Atty. 

B. L. DULANEY (Seal) 

! bv PAUL DULANEY, Atty. 

PAUL DULANEY (Seal) 

JOSEPH STRASBURGER (Seal) 

CHAS. BURDETT HART (Seal) 

GEORGE E. WALKER (Seal) 

GEO. M. BOWERS (Seal) 

JAMES L. MARSHALL (Seal) 

C. E. GALLIHER (Seal) 

A. C. WEST (Seal) 

C. E. WEST (Seal) 

THOMAS SOMERVILLE (Seal) 

JOHN C. SCOFIELD (Seal) 

69 J. WILLIAM HENRY (Seal) 

G. A. LANDMESSER (Seal) 

THOS. H. MELTON (Seal) 

ALLAN E. WALKER (Seal) 

F. V. KILLIAN (Seal) 

CHARLES G. PFLUGER (Seal) 

WILLIAM M. SPRIGG (Seal) 

WILLIAM G. CARTER (Seal) 

COLIN H. LIVINGSTONE (Seal) 

F. H. EDMONDS (Seal) 
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JAMES L. KARRICK 
ELIE SHEETZ 
WILLIAM H. SHOLES 
R. J. EARNSHAW 
C. M. WARNER 
By PAUL DULANEY, Atty 
JOHN B. ESPEY 


Disxricx of Columbia, ss : 


(Seal) 

(Seal) 

'(Seal) 

(Seal) 

(Seal) 

(Seal) 


I, Elmer E. Ramey, a notary public in and for the Dis¬ 
trict of Columbia, hereby certify that Nathan B. Scott, 
Benjamin L. Dulaney by Paul Dulaney, Attorney, Thomas 
Somerville, W. T. Galliher, Bates Warren, B. W. Petersen 
by N. B. Scott, Attorney, Charles W. Warden, jjohn C. 
Scofield, William G. Carter, G. A. Landmesser, C. B. Hart, 
Joseph Strasburger, Allan E. Walker, James L. Karrick, 
Colin H. Livingstone, G. T. Scott by N. B. Scott, Attorney, 
Paul Dulaney, F. H. Edmonds, General Morris Horkeimer 
by N. B. Scott, Attorney, C. E. Galliher, William M. Sprigg, 
Frank S. Bright, J. William Henry, Charles G. Pfluger, 
George M. Bowers, Charles A. Douglas, James L. 
70 Marshall, S. J. Prescott, Thomas H. Melton,, George 
E. Walker, F. V. Killian, C. E. West, Elid Sheetz, 
A. C. West, Charles H. Zehnder by Paul Dulaney, A ttorney, 
Charles M. Warner by Paul Dulaney, Attorney, William 
H. Sholes, R. J. Earnshaw and John B. Espev whose names 
are signed to the writing hereto annexed, bearing flate the 
24th day of January, A. D. 1912, personally appeared be¬ 
fore me on the day and year aforesaid and separately and 
severally acknowledged the same before me, and that they 
had each severally signed and sealed said instrument for 
the purposes therein set forth. 

Given under my hand and notarial seal this 24th day of 
January, A. D. 1912. 


(Notarial Seal) 


E. E. RAMEY 
Notary Public 


D. C. 
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Certificate of Incorporation of the 
i “Continental Trust Company”. 

Know all men by these presents, that Whereas Nathan 

B. Scott, Benjamin L. Dulaney, Thomas Somerville, W. T. 
Galliher, Bates Warren, B. W. Petersen, Charles W. War¬ 
den, John 0, Scofield, William G. Carter, G. A. Landmesser, 

C. B. Hart, Joseph Strasburger, Allan E. Walker, James 
L. Karrick, Colin H. Livingstone, G. T. Scott, Paul Du¬ 
laney, F. H. Edmonds, General Morris Horkheimer, C. E. 
Galliher, William M. Sprigg, Frank S. Bright, J. William 
Henry, Charles G. Pfluger, George M. Bowers, Charles A. 
Douglas, James L. Marshall, S. J. Prescott, Thomas H. 
Melton, George E. Walker, F. V. Killian, C. E. West, Elie 
Sheetz, A. C. West, Charles H. Zehnder, Charles M. War¬ 
ner, William H. Sholes, R. J. Earnshaw and John B. Espey, 

having executed before an officer in the District of 
71 Columbia competent to take the acknowledgment of 
deeds the organization certificate of the Continental 
Trust Company of the District of Columbia, in accordance 
with the provisions of Sub-Chapter XI of Chapter XVIII 
of the Code of Laws of the District of Columbia, said or¬ 
ganization certificate setting forth: 

1. The name of the corporation. 

2. The purposes for which it is formed. 

3. The term for which it is to exist, not exceeding the 

term of fiftv vears. 

•> « 

4. The number of directors and the names of the officers 
who are for the first year to manage the affairs of the com¬ 
pany. 

5. The amount of the capital stock and its subdivision 
into shares. 

And whereas, they have also presented the said certifi¬ 
cate to us together with due proof of notice of intention to 
apply to us for a charter under aforesaid sub-chapter. 

Now, therefore, we hereby grant to said persons a charter 
of incorporation upon the terms set forth in said certificate 
and application. 

In testimony whereof, we have hereunto set our hands 
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and seals this the 25th day of January, in the ye 
Lord one thousand nine hundred and twelve. 

CUNO H. RUDOLPH 
JOHN A. JOHNSTON 
W. V. JUDSON 

Commissioners of the 
of Columbia. 

72 


r of our 

(Seal) 

(Seal) 

(Seal) 

District 


Office of the Recorder of Deeds 
District of Columbia 

THIS IS TO CERTIFY that the foregoing is a true and 
verified copy of the Certificate of Incorporation of 'the 

CONTINENTAL TRUST COMPANY, 

and of the whole of said Certificate of Incorporation, as 
filed in this Office the 30th day of Jan., 1912, and recorded 
in Liber 29, folio 29, et seq., one of the Incorporation Rec¬ 
ords of the District of Columbia. 

IN TESTIMONY WHEREOF, I have hereuntcJ set mv 
hand and affixed the seal of this Office this 19th day of Oct., 
A. D. 1935 

WM J TOMPKINS 

(Seal) Recorder of Deeds , D. C. 

(Endorsed) 

Received for Record on the 30th day of Jan, 1912, at 
9 43 A. M., and recorded in Liber No. 29, folio 29,1 et seq., 
one of the Incorporation Records of the District of Co¬ 
lumbia. 

WM. J. TOMPKINS, 

Recorder. 

73 Second Supplemental Return of John F. Moran as 


Receiver of Continental Trust Company to 
Show Cause. 

Filed December 6 1935 


flule to 


* 


* 


* 


For further and second supplemental return to the Rule 
to Show Cause issued herein June 3, 1936, this answering 
defendant respectfully states to the Court as follows: 
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Further answering Paragraphs 7, 9, 10, 11, 12, 14, 17 
and 18 of the bill of complaint, and all other portions of 
said bill of complaint which make allegations to the effect 
that there are no valid claims of creditors of the Continen¬ 
tal Trust Company, this answering defendant says: 

That the claims against the Receiver of the Continental 
Trust Company which have been allowed by the Comptrol¬ 
ler of the Currency are as follows: 


The Commercial National Bank $118,359.31 Loans & Interest. 

The Commercial National Bank 123,988.61 Bal. of Loan & Int. 


The Commercial National Bank 
The Loudoun National Bank 
District National Bank 
United States Savings Bank 
Rita R. Childress i 
The Comptroller of the Currency 
The District Title Insurance Co. 

The Evening Star Newspaper Co. 
Title & Investment Co. of Maryland 

Douglas, Obear, Morgan & Campbell 
Southern Chemical Co. 

Potomac Electric Appliance Co. 
Royal Indemnity Company 
Rudolph & West Co. 


41,934.60 

(t < i < i a 

13,000.00 ] 
50,750.00 
25,245.82 J 

Loans secured by Commer¬ 
cial Bank Stock 

493.05 

Rent Collections. 

2S6.98 

Examination 

84.55 

Cost of Exam, of Title 

5.76 

Advertisement 

56.75 

Preparation of Deed & re¬ 


leases. 

454.95 

Legal Services 

291.01 

Mdse, for Orchard 

9.90 

Electric Service 

53.80 

Liab. Ins. for Orchard 

35.60 

Boiler 

$375,050 



JOHN F MORAN 
Receiver , Continental Trust 
Company 


BRICE CLAGETT 
CHARLES WAINWRIGHT 


Attorneys for Defendant John F. Moran , 
Receiver, Continental Trust Company . 


74 District of Columbia, ss: 

John F. Moran, Receiver, Continental Trust Company, 
being first duly sworn, deposes and says that he has read 
the foregoing and annexed Second Supplemental Return 
to the rule to show cause; that he knows the contents 
thereof, and that the matters and things therein set forth 
are true to the best of his knowledge, information and be¬ 
lief. 

JOHN F MORAN 

i Receiver, Continental Trust 

Company. 
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Sworn to and subscribed before me this 16th day of No¬ 
vember, 1935. 

MARVIN MC KEE 
(Seal) Notary Public 

My Commission Expires: 9-1-37 


Stipulation Re George V. Earnshaw, Pinckney A. 
75 Earnshaw , Alice K. Earnshaw Martin, Mary P. 
Earnshaw Couden and Margaret C. Earnshaw , In¬ 
terveners. 

Filed March 10, 1936. 

It is, this 7th day of March, 1936, hereby stipulated and 
agreed between Charles W. Clagett, attorney of record for 
George V. Earnshaw, Pinckney A. Earnshaw, Alice K. 
Earnshaw Martin, Marv P. Earnshaw Couden and Mar- 


garet C. Earnshaw, intervenors in the above caiise, and 
George P. Barse, attorney for J. F. T. O’Connor, Comp¬ 
troller of the Currencv of the United States, Sherlev, Faust 
and Wilson and George B. Springston, attorneys for 
Robert C. Baldwin, receiver of Commercial National Bank, 
and Brice Clagett and Charles W. Wainwright, attorneys 
for John F. Moran, receiver of Continental Trust Company, 
defendants, for the purposes of the record on appeal in the 
above entitled cause, that the petition of the intervenors is 
in substance as follows: 

1. That by an order passed in the above entitled cause on 
the 15th day of July, 1935, George V. Earnshaw, Pinckney 
A. Earnshaw, Alice K. Earnshaw Martin, Mary Pj. Earn¬ 
shaw Couden and Margaret C. Earnshaw were permitted to 
intervene therein and on the same day filed their petition 
of intervention. 

2. That in said petition said intervenors s^t forth 
76 that they are the children of the late Richard J. 

Earnshaw who by his last will and testament dated 
the 8th day of January, 1898, bequeathed all his personal 
property to his widow, Alice K. Earnshaw, for the term of 
her natural life and devised to his said wife a life estate in 
all the real property of which he died seized. Thgt said 
Richard J. Earnshaw died intestate of the remainder in- 
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terest in all personal property of which he was possessed 
at the time of his death. 

3. That said widow, Alice K. Earnshaw, died on the 17th 
day of September, 1930, and thereafter on September 29th, 
1930, letters of administration de bonus non were granted 
by the Supreme Court of the District of Columbia holding 
a probate court, to George V. Earnshaw and Mary P. Earn¬ 
shaw Couden as administrators de bonus non of the estate 
of the said Richard J. Earnshaw, deceased. 

4. That the estate of Richard J. Earnshaw was finally 

settled on the-day of ., 19, and 

shortly thereafter ten shares of the capital stock of the 
Continental Trust Company owned by said estate were dis¬ 
tributed to each of said intervenors. 

5. That on January 13,1930, Alice K. Earnshaw, as execu¬ 
trix of the estate of Richard J. Earnshaw, signed and de¬ 
livered the following power of attorney: 

KNOW ALL MEN BY THESE PRESENTS: 

That I.of.do hereby 

constitute and appoint Stanley H. Fischer my true and law¬ 
ful attorneys, jointly and each of them severally, for me 
and in my name, place, and stead to represent me, to vote 
and do all such other othings as I might do if personally 
present at the annual meeting of the stockholders of Con¬ 
tinental Trust Company, Washington, D. C. to be held at 
the Company’s office on Tuesday January 14th, 1930 and 
at any adjournments of said meeting, and thereafter until 
this power of attorney shall be revoked, with full power of 
substitution and revocation; and I hereby revoke and annul 
any and all similar authority heretofore given by me to 
vote my stock in the said company. 

WITNESS my hand this 13th day of January, 1930. 

ALICE K. EARNSHAW Executrix 
Estate Richard J. Earnshaw, (SEAL) 

Witness George Earnshaw 

That neither the intervenors nor Alice K. Earnshaw were 
ever informed prior to the execution of the contract of 
January 19, 1930, between the Continental Trust Com- 
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77 pany and the Commercial National Baiik that 
action was to be taken by the stockholders of said 

trust company at said meeting authorizing the sale of the 
accounts of the Continental Trust Company to the Commer¬ 
cial National Bank, thereby disposing of the principal busi¬ 
ness of said trust company. That none of said intervenors 
authorized said Alice K. Earnshaw to execute said power 
of attorney and that said power of attorney is jvoid as 
against them for the following reasons: 

(a) That Richard J. Earnshaw died intestate ai to the 
remainder interest in said stock and no valid power of at¬ 
torney could be given to vote said stock except by joinder 
therein of the life tenant and all persons who owned re¬ 
mainder interests in said stock; 

(b) That the power of Alice K. Earnshaw as executrix 
of the will of Richard J. Earnshaw was limited to the prop¬ 
erty devised or bequeathed by said will and that the re¬ 
mainder interest in said stock was not subject to the con¬ 
trol of said executrix, subject to administration by said 
executrix nor then subject to the jurisdiction of pe Su¬ 
preme Court of the District of Columbia holding a probate 
court; 

(c) That said Alice K. Earnshaw was not advised prior 
to the time of said stockholders meeting or at any time 
thereafter, that the purpose of said meeting was to sell all 
the deposit accounts of said trust company and thereby de¬ 
stroy the principal business thereof. 

6. That intervenors have never ratified the action of 
Alice K. Earnshaw as said executrix in giving said, power 
of attorney to Stanley H. Fischer, nor have they ever rati¬ 
fied the action of said Fischer in voting said stock at said 
annual meeting of stockholders on January 14, 193j), or at 
any adjournment of said meeting; nor have they ever rati¬ 
fied the action of the stockholders or Directors of pe Con¬ 
tinental Trust Company in selling said deposit accounts 
to the Commercial National Bank or in purchasing 

78 stock of said bank. That neither said Fischer or 
anyone else was ever authorized as their a^ent to 

represent them at the meeting or meetings of the stockhold¬ 
ers of the Continental Trust Company, when said deposit 
accounts vrere so sold; that the Directors of the Continen- 
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tal Trust Company were never authorized by them to pur¬ 
chase said stock nor were they the intervenors ’ agents in 
selling saidj deposit accounts and in purchasing said stock; 
that they have never ratified the action of said Fischer in 
voting said stock owned by them nor the action of said Di¬ 
rectors or stockholders or officers of the Continental Trust 
Company in selling said deposit accounts and in purchasing 
said stock. 

That intervenors had no knowledge of the alleged con¬ 
tract dated the 18th day of January, 1930, between the Com¬ 
mercial National Bank and the Continental Trust Company 
whereby all the existing deposit accounts of the Continental 
Trust Company, aggregating approximately $2,600,000, 
were sold to the Commercial National Bank, and had no 
knowledge of the alleged purchase by the Continental Trust 
Company of stock of the Commercial National Bank until 
after, to-wit, the 29th day of September, 1934. 

7. The intervenors with the exception of the paragraphs 
referring to the parties plaintiff and the stock owned by 
them, adopted as a part of their intervening petition all the 
allegations of the bill of complaint filed in the above en¬ 
titled and numbered cause, including the prayers thereof, 
as fully and completely as if the same were set forth at 
large therein. 

CHAS. W. CLAGETT 

i Attorney for George V. Earnshaw , 

Pinckney A. Earnshaw , Alice K. 
Earnshaw Martin, Mary P. Earn- 
i shaiv Couden and Margaret C. 

Earnshaw , Intervenors. 

GEORGE P. BARSE 
Attorney for J. F. T. O’Connor, 
i Comptroller of the Currency of the 

United States. 

79 . 


SHERLEY, FAUST & WILSON 
Attorneys for Robert C. Baldwin , 
receiver of Commercial National 
Bank. 
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BRICE CLAGETT 
CHARLES E. WAINWRlGHT 
Attorneys for John F. Moran , re¬ 
ceiver of Continental Try,st Com¬ 
pany 

GEORGE S. SPRINGSTON 
Atty for District National Bank 

Receiver. 

J. BRUCE KREMER 
GEORGE S. SPRINGSTON 
Attys for United States Savings 
Bank Receiver 

80 Stipulation Re John B. Earnshaw and Kate Irene 

Earnshaw , Intervenors. 

Filed March 10, 1936. 

It is hereby stipulated and agreed by and between Charles 
W. Clagett, attorney of record for John B. Earnshaw and 
Kate Irene Earnshaw, intervenors in the above c^use, and 
George P. Barse, attorney for J. F. T. O’Conno:*, Comp¬ 
troller of the Currency of the United States, Sherlcy, Faust 
and Wilson, and George B. Springston, attorneys for 
Robert C. Baldwin, receiver of Commercial National Bank, 
and Brice Clagett and Charles W. Wainwright, attorneys 
for John F. Moran, receiver of Continental Trust Cjompany, 
defendants, for the purposes of the record on appeal in the 
above entitled cause, that the petition of the intervenors is 
in substance as follows: 

1. That by an order passed in the above entitled cause on 
the 15th day of July, 1935, John B. Earnshaw dnd Kate 
Irene Earnshaw were permitted to intervene therein and 
on the same day filed their petition of intervention^ 

2. That in said petition of intervention said intervenors 
set forth that their father, the late Basil B. Earnshaw, died 
on the 26th day of January, 1910, leaving a last will in which 
he appointed them executors of his estate with directions 

to hold the same in trust during the lifetime of his 

81 widow; to pay to the widow and said intervenors a 
certain annual income during her life and upon her 

death he devised and bequeathed his entire estat^ to said 
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intervenors. That the widow of said Basil B. Earnshaw 
died on the 18th day of October, 1932. 

3. That at the time of the death of said Basil B. Earn¬ 
shaw he owmed five shares of the capital stock of the Con¬ 
tinental Trust Company which was part of said trust estate 
and which became vested in said intervenors as joint ten¬ 
ants on the 18th day of October, 1932. 

4. That said intervenors had no knowledge of the con¬ 
tracts made between the Continental Trust Company and 
the Commercial National Bank wherebv said trust com- 
pany sold its deposit accounts to the Commercial National 
Bank, until long after said contracts were made, and had 
no knowledge of the purchase by the Continental Trust 
Company of stock of the Commercial National Bank. That 
they never, directly or indirectly, authorized the officers and 
directors of the Continental Trust Company to sell its de¬ 
posit accounts to the Commercial National Bank or to pur¬ 
chase stock of said bank. That they had no knowledge of 
a meeting of the stockholders of the Continental Trust Com¬ 
pany for the purpose of authorizing the sale of said deposit 

accounts and that thev have never ratified the action of the 

* 

directors and officers of said trust company in selling said 
accounts and in purchasing said stock. 

/ 5. That the only substantial business of the Continental 
/'Trust Company was that of conducting a banking business 
and that neither the stockholders, the Board of Directors 
nor the officers of said trust company were authorized to 
represent said intervenors as their agents in negotiating 
said sale and in purchasing said stock. That the action of 
the directors and officers of said trust company in 
82 making said sale and in purchasing said stock was 
beyond their usual and customary power and author¬ 
ity in conducting the business of said trust company and 
was void as against said intervenors. 

6. That said intervenors had recently been informed that 
the receiver of said trust company had sued the estate of 
\ Basil B. Earnshaw in the Supreme Court of the District of 
Columbia to recover six dividends aggregating $52.50 paid 
by said trust company; that said dividends were paid, in 
whole or in part, out of dividends received by the Continen- 
. 'tal Trust Company from the Commercial National Bank on 

\ stock of said bank. That the purchase of said stock was 

\ 

\ 

\ 
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ultra vires and that such stock is in equity own^d by the 
persons who sold the same to the Continental Trpst Com¬ 
pany. That they cannot determine whether all (|>r a por¬ 
tion of said dividends should be repaid or the person or 
persons entitled to receive them but tender thlemselves 
ready and able to return any, all or such portions of said 
dividends as the Court may determine to the persoiis legally 
entitled to receive the same. 

7. That said intervenors, with the exception of the para¬ 
graphs referring to the parties plaintiff and the stock owned 
by them, adopted as a part of their petition all the allega¬ 
tions of the bill of complaint filed in the above numbered 
and entitled cause, including the prayers thereof, as fully 
and completely as if the same were set forth at laige. 

Witness our hands this 7th day of March, 1936. 

CHAS. W. CLAGETT 
Attorney for John B. E\ 
and Kate Irene Earnshai 




venors. 


arnshaw 
v , inter - 


83 


GEORGE P. BARSE 
Attorney for J. F. T. O'Connor , 
Comptroller of the Currency of the 
United States. 

SHERLEY, FAUST & WILSON 


Attorneys for Robert C. Baldwin, 
receiver of Commercial Rational 
Bank. 

BRICE CLAGETT 


CHARLES E. WAINWRIG 


HT 


Attorneys for John F. Moran, re¬ 
ceiver of Continental Trust Com¬ 
pany. 

GEORGE B. SPRINGSTON 
Atty for District National Bank 
Receiver 

J. BRUCE KREMER 1 

GEORGE S. SPRINGSTON" 

Attys for United States [Savings 
Bank Receiver 
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84 Motion of Defendant , John F. Moran, Deceiver 

of the Continental Trust Company to 
Dismiss the Bill of Complaint 

Filed July 8, 1935. 

Comes now the above named defendant, John F. Moran, 
Keceiver of the Continental Trust Company and moves this 
Honorable Court to dismiss the bill of complaint filed 
herein upon the following grounds: 

1. The bill of complaint does not state facts sufficient to 
entitle plaintiff to any relief and it is without equity. 

2. The bill of complaint is multifarious and states no 
cause of action against this defendant entitling plaintiffs to 
the injunction and other relief sought therein. 

3. The bill shows upon its face that it is without equity in 
that it seeks to have the court displace the powers con¬ 
ferred by law upon the Comptroller of the Currency in con¬ 
nection with the trust companies organized under acts of 
Congress doing a banking business in the District of Co¬ 
lumbia in receivership. 

4. The matters complained of by plaintiffs are matters 

within the sole discretion and exclusive jurisdiction of the 

Comptroller of the Currency and no facts are alleged which 

would authorize the court to set aside the discretionarv 

* 

determination of the Comptroller of the Currency for the 
necessity of an assessment against the stockholders of the 
Continental Trust Company. 

5. The prayer of the bill of complaint for the removal of 

the Comptroller’s statutory receiver and the appoint- 

85 ment of a court receiver to take custody of the assets 
of the Continental Trust Company and to administer 

and liquidate its affairs is an attempt to have the court exer¬ 
cise powers conferred by law upon the Comptroller of the 
Currency of the United States in that Section 720 of the 
1924 Code for the District of Columbia authorizes the 
Comptroller of the Currency, when in his opinion it is 
necessary, to take possession of trust companies such as 
the Continental Trust Company for the reasons and manner 
and to the same extent as are provided in the laws of the 
United States with respect to national banks. 

6. The question as to the necessity as to an assessment 
against the stockholders of the Continental Trust Company 
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and proceedings against stockholders to enforce their per¬ 
sonal liability are referred by law to the judgment and dis¬ 
cretion of the Comptroller of the Currency, and his deter¬ 
mination of the necessity therefore, in the absence of fraud 
or abuse of discretion, is conclusive upon the stockholders 
and cannot be questioned by them in any litigation which 
may ensue either in law or in equity. 

7. The averments in the bill of complaint regarding the 
financial affairs of the Continental Trust Company, par¬ 
ticularly in paragraphs 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 
16, 17 and 18 of said bill of complaint constitute conclu¬ 
sions of fact and of law having no probative value las such, 
and form no basis for equitable relief or for granting an 
injunction; and furthermore, constitute an attempted at¬ 
tack upon the administrative action of the Comptroller 
taken pursuant to judgment and discretion vested exclu¬ 
sively’ in him by law. 

8. The averments in paragraph 6 of said bill of complaint 
to the effect that an assessment against the Continental 
Trust Company as a stockholder in the Commercial Na¬ 


tional Bank has been made, and further, that althdugh the 
Comptroller has not allowed said claim as a proved 
86 claim against the Continental Trust Company, it still 
remains outstanding as an asserted liability against 
the Continental Trust Company show on their face that 
such alleged claim does not furnish a basis for the assess¬ 
ment against the stockholders of the Continental Trust 
Company and that they are surplusage so far as this action 
to set aside the assessment against the stockholder^ of the 
Continental Trust Company is concerned. 

9. The averments in the bill relating to the making of a 
contract in January 1930, between the Commercial Na¬ 
tional Bank and the Continental Trust Company, specifi¬ 
cally in paragraphs 7, 9, 10, 11, and 14, do not allege that 
any transactions growing out of such contract have any 
connection with the assessment levied upon the stockholders 
of the Continental Trust Company and therefore, are sur¬ 
plusage and furnish no basis for an action to set asfcde and 
enjoin the said assessment against the stockholder^ of the 
Continental Trust Company. 

10. The averments in the bill of complaint regarding the 
banking activities of the Continental Trust Compaijy after 
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January, 1930, specifically in paragraphs 8 and 13, consti¬ 
tute conclusions of law and of fact, having no probative 
value as such, and formed no basis for equitable relief; and 
furthermore, show on their face that at the time of the 
appointment of each of the receivers of the Continental 
Trust Company named in the bill of complaint, the Conti¬ 
nental Trust Company had not been dissolved; and further¬ 
more, constitute an attempted attack upon the administra¬ 
tive action of the Comptroller taken pursuant to judgment 
and discretion vested in him exclusivelv bv law. 

11. The averments in the bill of complaint, specifically in 
paragraphs 12 and 14, show on their face the existence of 
debts of the Continental Trust Company, and the further 
averments in said paragraphs that said debts constitute 
illegal and unlawful claims and hence, that there are no 

valid claims of creditors of the Continental Trust 
87 Company upon which the stockholders of the Con¬ 
tinental Trust Company are liable, constitute conclu¬ 
sions of law and of fact; and furthermore, constitute an 
attempt to attack collaterally the finding of the insolvency 
of the bank and the necessitv for an assessment, the deter- 
mination of which matters is vested by law exclusively in 
the Comptroller of the Currency, whose determination of 
such matters is not open to question by the Court under the 
facts averred in said bill of complaint. 

12. The averments in said bill of complaint show on their 
face various items of debts and credits of the Continental 
Trust Company, and show on their face that a long delay 
may be incurred in winding up the affairs of the Conti¬ 
nental Trust Company and show on their face that a fur¬ 
ther delay in levying the assessment against the stock¬ 
holders of the Continental Trust Company would be con¬ 
trary to the contemplation of the banking laws, that a 
prompt liquidation be had of the affairs of an insolvent 
bank, and speedy payments to creditors and such facts 
constitute no basis for equitable relief from the assessment 
against the shareholders but show rather, the necessity for 
such assessment. 

13. The averments in the bill of complaint do not charge 
such a fraud as would authorize the court to review the cor¬ 
rectness of the Comptroller’s judgment in levying the as¬ 
sessment. 
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14. The facts averred in said bill of complaint show that 
this court, in the exercise of its discretion as to injunctive 
relief should deny such relief and dismiss said bil^. 

BRICE CLAGETT, 

CHARLES E. WAINWRIGHT, 
Attorneys for said Defendant. 

88 Notice 

Frank F. Nesbit, Esquire, 

Attorney for Plaintiffs, 

Leila S. Dunn, et al. 

Please take notice that the foregonig motion to dismiss 
the bill of complaint will be filed in accordance with the 
rules of the Court applicable thereto on the 8th da.f of Julv, 
1935. 1 

BRICE CLAGETT 
CHARLES E. WAINWRIGHT 
Attorneys for Defendant , John F. Moran , 
Receiver , Continental Trust Company 

Received copy of the foregoing motion and memorandum 
of points and authorities this 8tli day of July, 1935. 

FRANK F. NESBIT 

Attorney for Plaintiffs , Leila S. Diinn, et al. 

89 Motion of Robert C. Baldwin, Receiver of Commer¬ 
cial National Bank, to Dismiss the Bill of Complaint 

Filed Julv 8, 1935 

Comes now the defendant Robert C. Baldwin, Receiver of 
Commercial National Bank, and moves this Honorable 
Court to dismiss the bill of complaint filed herein upon the 
following grounds: 

1. The bill of complaint is without equity and does not 
contain facts sufficient to entitle plaintiff to any relief. 

2. The bill of complaint is multifarious and ^tates no 
cause of action against this defendant entitling plaintiff to 
the relief therein sought. 

3. The bill shows on its face that plaintiffs are not entitled 
to relief, in that it is therein sought to have the Court dis¬ 
place the powers conferred by law upon the Comptroller of 
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the Currency in connection with trust companies organized 
under acts of Congress doing a banking business in the Dis¬ 
trict of Columbia in receivership. 

4. The matters complained of by plaintiffs are matters 
within the discretion and exclusive jurisdiction of the 
Comptroller of the Currency and no facts are alleged which 
would authorize the Court in setting aside the discretionary 
determination of the Comptroller of the Currency for the 
necessity of an assessment against the stockholders of the 

f V. 

Continental Trust Company. 

5. The prayer of the bill of complaint for the re- 
90 moval of the Comptroller’s statutory Receiver and 
the appointment of a court receiver to take custody 
of the assets pf the Continental Trust Company and to ad¬ 
minister and liquidate its affairs is an attempt to have the 
Court exercise powers conferred by law upon the Comp¬ 
troller of the Currency of the United States in that Sec- 
720 of the 1924 code for the District of Columbia authorize 
the Comptroller of the Currency, when in his opinion it is 
necessary, to take possession of trust companies such as the 
Continental Trust Company for the reasons and in the man¬ 
ner and to the same extent as are provided in the laws of 
the United States with respect to national banks. 

6. The question as to the necessity of an assessment 
against the stockholders of the Continental Trust Company 
and of proceedings against stockholders to enforce their 
personal liability are referred to the judgment and dis¬ 
cretion of the Comptroller of the Currency and his deter¬ 
mination of the necessity therefor, in the absence of fraud 
or abuse of discretion, is conclusive upon the stockholders 
and cannot be; questioned by them in any litigation which 
may ensue, either at law or in equity. 

GEORGE B. SPRTNGSTON 
Tower Building 

; SHERLEY. FAUST & WILSON 
Attorneys for defendant. Robert C. Baldwin 
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Adoption by Defendant J . F. T. O’Connor of Motions 

91 of Defendants John F. Moran and Robert C. Bald- 
win to Dismiss the Bill of Complaint, and Adoption 

of Their Motions to Dismiss the Intervening Petition, 
Together with Adoption of Points and Authorities in 
Support Thereof. 

Comes now J. F. T. O’Connor, as Comptroller of tjlie Cur¬ 
rency of the United States, and adopts (1) the motion of 
defendant John F. Moran, Receiver of the Continental Trust 
Company, to dismiss the bill of complaint; (2) points and 
authorities in support of said motion; (3) the motion of de¬ 
fendant John F. Moran to dismiss the intervening* petition; 
(4) points and authorities in support of said motion; (5) 
the motion of Robert C. Baldwin, Receiver of the Commer¬ 
cial National Bank, to dismiss the bill of complaint; (6) 
points and authorities in support of said motion; (7) motion 
of Robert C. Baldwin, Receiver of the Commercial National 
Bank to dismiss the intervening petition; and (8) points 
and authorities in support of said motion. 

The defendant J. F. T. O’Connor adopts the foregoing 
pleadings as fully as if said pleadings were specifically set 
forth herein, and prays that the Court consider said plead¬ 
ings as this defendant’s own. 

/S/ J. F. T. O’CONNOR 

Comptroller of the Currency 

/S/ GEORGE P. BARSE, 

Attorney for defendant, J. F. T. O’Connor, 

92 Amendment to Bill of Complaint Adding 

Parties Defendant 

Filed November 1 1935 

Now come the plaintiffs and by leave of court first had 
and obtained amend the bill of complaint herein by adding 
as parties defendant thereto Norman R. Hamilton, Receiver 
of the District National Bank of Washington, D. C., Carter 
B. Keene, Receiver of the United States Savings Bank of 
Washington, D. C., and the Loudoun National Bank, a na¬ 
tional banking corporation, Leesburg, Virginia. 

FRANK F. NESBIT j 

Attorney for Plaintiffs 
Washington, D. C. 
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No objection: 

/s/ J. S. ANDERSON 

Attorney for J. F. T. O’Connor 
Comptroller of the Currency 

/s/ SHERLEY, FAUST & WILSON 
Attorney for Robert C. Baldwin 
Receiver of Commercial National Bank 

/&/ BRICE CLAGETT 

/s/ CHARLES E. WAINWRIGHT 
Attorney for John F. Moran 
Receiver of Continental Trust Company 

Let this amendment be* 
allowed: 

/s/ JENNINGS BAILEY 

Justice 

93 Motion of Defendant , Loudoun National Bank 
to Quash Service of Process Against 
Said Defendant. 

Filed November 26, 1935. 

Comes now the defendant, Loudoun National Bank, by its 
President, as Attorney-in-Fact, and appearing specially, 
exclusively and solely for the purpose of presenting this mo¬ 
tion to the Court, and for no other purpose, and so specially 
appearing as aforesaid, moves the Court to quash, annul 
and set aside the service of process issued in this cause 
against the Loudoun National Bank for the following rea¬ 
sons : 

That said defendant is an existing corporation created 
under and by virtue of the National Banking Act and is a 
non-resident of the District of Columbia: that said corpora¬ 
tion has no office or person upon whom service can be had in 
the District of Columbia; that service of subpoena has been 
made npon it outside of the territorial limits of the District 
of Columbia bv the United States Marshal in the Countv of 
Loudoun, State of Virginia, and that such service does not 
constitute due process, nor compel obedience thereto as it 
is onlv entitled to the resnect and obedience accorded ser- 
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vice of process by publication in accordance with the 

94 Statute providing for service against non-residents in 
force and effect in the District of Columbia. Defen¬ 
dant further says that the relief sought against it by said 
bill of complaint would require the Court, should any relief 
be granted, to render a judgment or decree in personam 
against this defendant and since no personal service has 
been had against said defendant such relief cannot,! accord¬ 
ing to law, be granted. 

LOUDOUN NATIONAL B 4 NK, 

By EDWIN E. GARRET?, 
President and Attorney-\in-Fact. 

Notice | 

I 

Frank F. Nesbit, Esquire, 

Attornev for Plaintiffs, 

i 

Please take notice that the foregoing Motion to Quash 
'Service of Process, with Points and Authorities in Support, 
thereof, is being filed this day. The rules of the C|)urt re¬ 
quire that if you oppose the granting of said motion, you 
shall, within five (5) days of the service of a copy of said 
Motion upon you, or within such further time as the Court 
may grant, or the parties to this cause may agree upon, file 
in reply with the Clerk of said Court, a statement] of the 
Points and Authorities upon which you rely. 

JOSEPH A. RAFFERTY 
Attorney for Defendant , Loudoun 
National Bank , 

Service of a copy of the foregoing Motion acknowledged 
this 26 day of November, 1935. 

,/s/ FRANK F. NESBIT, 

Attorney for Plaintiffs. 

95 Motion to Dismiss Bill of Complaint 

and Intervening Petitions. 

Filed December 6 1935 

Comes now Norman R. Hamilton, Receiver of the I 
National Bank, by George B. Springston, Special C 
and moves the Court to dismiss the bill of complaint 
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tervening petitions filed in the above captioned cause, and 
for grounds therefor states: 

1. The bill of complaint and intervening petitions do not 
state facts isufficient to entitle the plaintiffs and the inter¬ 
vening petitioners to any relief in a court of equity. 

2. The facts set forth in the bill of complaint and interven¬ 
ing petitions disclose that plaintiffs and the intervening 
petitioners are not entitled to relief in a court of equity. 

3. The bill of complaint and the intervening petitions con¬ 
stitute an attack upon the discretionary determination of 
the Comptroller of the Currency of the existence of liabili¬ 
ties in the Continental Trust Company and the necessity for 
the appointment of a receiver, and the necessity for the levy¬ 
ing of a stock assessment, all of which matters by law are 
referred to ithe judgment and discretion of the Comptroller 

of the Currency, and the Comptroller’s determination 
96 is not subject to judicial review except for fraud or 
abuse of discretion, neither of which exists here. 

4. The allowance by the Comptroller of the Currency and 
his receiver of the claim of the District National Bank 
against the insolvent Continental Trust Company is a 
proper allowance, and the authorities support the correct¬ 
ness of the Comptroller’s determination that the claim 
should be allowed. 

5. The Court should take judicial notice of the fact that 
large claims against the Continental Trust Company, and 
its receiver, are now the subject of litigation between the re¬ 
ceiver of the Commercial National Bank and the receiver of 
the Continental Trust Company, as to which claims, for the 
most part, reference has been made by plaintiffs in the bill 
of complaint and intervening petitions. It is clear that in 
due course it will be established that the Continental Trust 
Company is indebted in substantial amounts to various 
creditors as a result of its operations from and after Janu¬ 
ary 18, 1930, and the uniform rule of law is that the Comp¬ 
troller of the Currency is not required to await a judicial 
determination of such claims but that his duty requires the 
immediate levy and enforcement of the assessment for the 
collection of the fund created by the assessment liability so 
that said fund may be held pending the final determination 
of the liabilities of the bank. 
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6 . Plaintiffs and the intervening* petitioners are estopped 

to assert that the monev borrowed bv the Continental Trust 

* 

Company from the United States Savings Bank was used 
for an illegal and ultra vires purpose. 

7. The doctrine of ultra vires mav nevdr be in- 

97 voked to aid or relieve the wrongdoer. 

8. The plaintiffs and intervening petitioners are all 
stockholders of the Continental Trust Company and as such 
either ratified or acquiesced in the purchase of Commercial 
National Bank stock by the Continental Trust Company and 
are estopped to assert that the use of the bank’s funds for 
such purposes was ultra vires. 

9. The Continental Trust Company could legally acquire 
title to the stock purchased and could legally use its funds 
for the purpose of buying the stock of the Commercial Na¬ 
tional Bank under its articles of incorporation and charter. 

10. The stockholders of the Continental Trust cjompany 
were charged by law with a knowledge of the expreis provi¬ 
sions of the certificate of incorporation and charter and by 
becoming stockholders therein assented to the provjsions of 
their charter authorizing the use of funds for the purchase 
of stock of private corporations and are now estopped to 
assert that such use was ultra vires. 

11. The plaintiffs and intervening petitioners are! seeking 
to collaterally attack the liabilities of the Continental Trust 
Company without offering to restore the benefits deceived 
under the contract. 

GEORGE B. SPRINGSTON j 

Special Counsel, 

for Norman R. Hamilton, Receiver 

District National Bank. 

(13) 

98 Motion to Dismiss Bill of Complaint 

and Intervening Petitions. 

Filed December 6, 1935. | 

Comes now Carter B. Keene, Receiver of United States 
Savings Bank, by his attorneys, J. Bruce Kremer, George 
B. Springston and Herbert M. Bingham, and moves the 
Court to dismiss the bill of complaint and intervening peti¬ 
tions filed in the above captioned cause, and for grounds 
therefor states: 
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1. The bill of complaint and intervening petitions do not 
state facts sufficient to entitle the plaintiffs and the inter¬ 
vening petitioners to any relief in a court of equity. 

2 . The facts set forth in the bill of complaint and inter¬ 
vening petitions disclose that plaintiffs and the intervening 
petitioners are not entitled to relief in a court of equity. 

3. The bill of complaint and the intervening petitions con¬ 
stitute an attack upon the discretionary determination of 
the Comptroller of the Currency of the existence of libili- 
ties in the Cbntinental Trust Company and necessity for the 
appointment of a receiver, and the necessity for the 

levying of a stock assessment, all of which matters 

99 by law are referred to the judgment and discretion 
of the Comptroller of the Currency, and the Comp¬ 
troller’s determination is not subject to judicial review ex¬ 
cept for fraud or abuse of discretion, neither of which exists 
here. 

4. The allowance by the Comptroller of the Currency and 
his receiver of the claim of the United States Savings Bank 
against thel insolvent Continental Trust Company is a 
proper allowance, and the authorities support the correct¬ 
ness of the Comptroller’s determination that the claim 
should be allowed. 

5. The Court should take judicial notice of the fact that 
large claims against the Continental Trust Company, and 
its receiver, are now the subject of litigation between the re¬ 
ceiver of the Commercial National Bank and the receiver 
of the Continental Trust Company, as to which claims, 
for the most part, reference has been made by plain¬ 
tiffs in the bill of complaint and intervening petitions. It is 
clear that in due course it will be established that the Con¬ 
tinental Trust Company is indebted in substantial amounts 
to various creditors as a result of its operations from and 
after January 18, 1930, and the uniform rule of law is that 
the Comptroller of the Currency is not required to await 
a judicial determination of such claims but that his duty 
requires the immediate levy and enforcement of the assess¬ 
ment for the collection of the funds created bv the assess- 

* 

ment liability so that said fund may be held pending the 
final determination of the liabilities of the bank. 

6 . Plaintiffs and the intervening petitioners are estopped 

to assert that the money borrowed by the Continental 

100 Trust Company from the United States Savings 
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Bank was used for an illegal and ultra vires purpose. 

7. The doctrine of ultra vires may never be invoke^ to aid 
or relieve the wrongdoer. 

8 . The plaintiffs and intervening petitioners are all stock¬ 
holders of the Continental Trust Company and as such 
either ratified or acquiesced in the purchase of Commercial 
National Bank stock by the Continental Trust Company and 
are estopped to assert that the use of the bank’s funds for 
such purposes was ultra vires. 

9. The Continental Trust Company could legally acquire 
title to the stock purchased and could legally use its funds 
for the purpose of buying the stock of the Commercial 
National Bank under its articles of incorporation and 
charter. 

10. The stockholders of the Continental Trust Company 
were charged by law with a knowledge of the express provi¬ 
sions of the certificate of incorporation and charter and by 
becoming stockholders therein assented to the provisi ons of 
their charter authorizing the use of funds for the purchase 
of stock of private corporations and are now estopped to 
assert that such use was ultra vires. 

11. The plaintiffs and intervening petitioners are sbeking 
to collaterally attack the liabilities of the Continental Trust 
Company without offering to restore the benefits received 
under the contract. 

J. BRUCE KREMER 
GEORGE B. SPRINGSTON 
HERBERT M. BINGHAM 
Attorneys for Carter B. Keene, 
Receiver, United States Savings Bank, 

(14) 

101 Equity No. 58836 

Filed Feb. 4, 1936 
Dunn vs. 0 ’Connor 
Opinion 

While the purchase by the Continental Trust Coihpanv 
of stock of the Commercial National Bank may hav^ been 
ultra vires, it does not appear from the original bill that the 
plaintiffs objected to the transaction or did not participate 
in it, nor that they did not receive any dividends arising 
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from the dividends on this stock. I see no substantial dif¬ 
ference in the statutes imposing the double liability on 
stockholders of a trust company and on the stockholders of 
a bank, and the powers of the Comptroller seem to be prac¬ 
tically the same in either case. In the absence of conduct 
on his part which is clearly illegal or arbitrary, the courts 
are bound by his action, and in view of this strong presump¬ 
tion of regularity on his part, I think that the plaintiffs 
would have to show that they are in no wise estopped to 
claim the illegality of the purchase of stock. 

In addition the Continental Trust Company having bor¬ 
rowed money for the purchase of this stock, and received 
the benefits of it, is bound on principles of equity and jus¬ 
tice to its repayment. 

As to the other transactions referred to in the bill, it 
would seem that another action is pending in this court to 
determine the liability of the Continental Trust Company 
to the Commercial National Bank. In my opinion however 
this does not prevent an assessment at the present time of 
the full amount of the stockholders’ liability, and if neces¬ 
sary a return in the future to the stockholders of any sur¬ 
plus that may remain. 

The several motions to dismiss the bill and intervening 
petitions will be sustained. 

BAILEY, 

J. 


(15) 


102 Order Sustaining the Several Motions of the Defeyi- 
dants to Dismiss the Bill of Complaint and the Sev¬ 
eral Intervening Petitions Herein , and Dismissing Said 
Bill of Complamt and Intervening Petitions. 

; Filed February 11, 1936 

This cause coming on to be heard at this term on motions 
of the several defendants in this cause to dismiss the bill 
of complaint and the several intervening petitions herein, 
and upon consideration thereof and after argument, it is 
by the Court this 11th dav of February, A. D. 1936, 
ADJUDGED, ORDERED AND DECREER that the mo¬ 
tions of the several defendants in this cause to dismiss the 
bill of complaint herein, and to dismiss the intervening pe¬ 
tition, as amended, of Charles H. Galliher, et al., Stock- 
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holders Committee, filed on June 3, 1935, and the interven¬ 
ing petition of Linda C. Hahn, et al., filed on June 3, 1935, 
and the intervening petition of George V. Earnshafw, et al., 
filed on July 15, 1935, and the intervening petition of John 
B. Earnshaw, et al., filed on July 15,1935, and the interven¬ 
ing petition of Jessie M. Van Senden, et al., filed on July 16, 
1935, be, and the same hereby are sustained, and that said 
bill of complaint and said several intervening petitions be, 
and the same hereby are dismissed. 

/%/ JENNINGS BAILEY 

Justice 

No objection as to form: 

/s/ FRANK F. NESBIT 

Attorney for Plaintiffs 

103 No objection as to form: 

FISCHER & FISCHER 
/s/ DOUGLAS, O’BEAR, MORGAN 
& CAMPBELL 

By HUGH H OBEAR 
Attorneys for Intervening Petitioners 
Galliher, et al 

/s/ MINOR GATLEY & DRURY 

Bv ARTHUR 0. DRURY 
* 

Attorney for Intervening Petitioners 
Hahn , et al 

/&/ CHARLES W. CLAGETT j 

Attorney for Intervening Petitioners 
George V. Earnshaw, et al 

/s./ CHARLES W. CLAGETT ! 

Attorney for Intervening Petitioners 
John B. Earnshaw, et al 

/s/ WEBSTER BALLINGER 

Attorney for Intervening Petitioners 
Van Senden, et al 

The plaintiffs and the several intervenors, to-wit, pharles 
E. Galliher, et al, Stockholders Committee, Linda C. Hahn, 
et al, George V. Earnshaw, et al, John B. Earnsha^, et al, 
and Jessie H. Van Senden, et al, by their respective attor¬ 
neys except to the granting of the several motions of the 
several defendants herein to dismiss the bill of complaint 
herein and the said several intervening petitions herein, 
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and to the entry of the foregoing decree, and said several 
exceptions are hereby allowed; and the plaintiffs and the 
said intervenors, in open court, note an appeal to the United 
States Court of Appeals for the District of Columbia, which 
said appeal is hereby allowed and bond on appeal for costs 
is fixed in the sum of $100, or in lieu thereof a deposit of $50 
in cash with the Clerk of Court. 

s,/ JENNINGS BAILEY 

Justice 


Memorandum 

February 24, 1936. $50 cash deposited in lieu of appeal 
bond by Plaintiffs and the several Interveners. 


(19) 

104 Assignments of Error 

Filed March 7, 1936. 

Come now the plaintiffs and Charles H. Galliher, Con¬ 
rad H. Syme and Charles YY. Warden, intervening petition¬ 
ers, and in their appeal from the final decree of February 
11, 1936, assign as error the following: 

1 . The court erred in sustaining the motions to dismiss 
the bill of complaint and the intervening petition as 
amended. 

2. The court erred in dismissing the bill of complaint and 
the amended intervening petition. 

3. The court erred in its construction of Section 734 of 
the District of Columbia Code. (T. 5, Sec. 361, D. C. Code, 
1929). 

4. The court erred in holding that the liability of stock¬ 
holders of the Continental Trust Company was like that of 
stockholders in a national banking association. 

5. The court erred in not holding that all of the debts of 
the Continental Trust Company upon which the Comp¬ 
troller purported to base his assessment were ultra vires , 
were incurred contrary to the provisions of Sec. 620 (Tit. 
5, Sec. 276 Code 1929) of the District of Columbia Code, 
and not incurred in the ordinary course of the banking busi¬ 
ness and were debts for which the stockholders were not 
liable under Section 734, District of Columbia Code. 
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6. The court erred in holding that the stockholders 

105 of the Continental Trust Company were estopped 
from asserting that the debts incurred bv the Conti- 

nental Trust Company were ultra vires and were debts for 
which the stockholders were not responsible under Section 
734 D. C. Code. 

7. The court erred in not holding that the Comptroller of 
the Currency committed an error of law in assessing the 
stockholders on the basis of the debts and liabilities de- 
scribed in the bill of complaint. 

8 . The court erred in holding that there were anv facts 
appearing in the bill of complaint which would estop the 
plaintiffs. 

9. The court erred in holding that plaintiffs had to show 
affirmatively that they were in no way estopped to claim the 
illegality of the purchase of stock by the Continental Trust 
Company. 

10. The court erred in holding that the Continental Trust 
Company, having borrowed from lenders, who knew that the 
funds were to be used for an ultra vires purpose, and having 
received no legal benefit therefrom, was bound to ifepay it. 

11. The court erred in holding that the claims allowed 
by the Comptroller furnished a legal basis for assessment 
against the stockholders of the Continental Trust Company. 

12. The court erred in refusing to render a declaratory 
judgment as prayed in the bill of complaint and interven¬ 
ing petitions. 

13. The court erred in holding that on the facts alleged 
in the bill there was any legal basis for the assessment by 
the Comptroller against the stockholders of the Continental 
Trust Company. 

14. The court erred in entering the final decree hjerein. 

/s/ FRANK F. NES$IT 
Attorney for Plaintiffs 

(20) ' j 

106 Designation of Record 

Filed March 7, 1935. 

The clerk of the court will please include the following in 
the record on appeal in the above entitled cause: 

1. Original bill of complaint and exhibit. 

2. Order granting Charles H. Galliher, Conrad IjL Svme 
and Charles W. Warden leave to intervene. 
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3. Intervening petition of Charles H. Galliher, Conrad 
H. Syme and Charles W. "Warden and exhibits. 

4. Amendment to intervening petition of Charles H. Gal¬ 
liher, et al. 

5. Fiat allowing amendment to intervening petition of 
Charles H. Galliher, et al. 

6 . Order adding Nathan B. Scott as a party plaintiff. 

7. Order granting Linda C. Hahn and the National Sav¬ 
ings and Trust Company, trustees under the will of Ed¬ 
ward L. Schneider, deceased, leave to intervene and making 
them parties plaintiff. 

8 . Memorandum entry—Intervening petition of Linda C. 
Hahn and the National Savings and Trust Company, trus¬ 
tees under the will of Edward L. Schneider, deceased, filed 
herein July 22, 1935. 

9. Order granting leave to George V. Earnshaw, Pinkney 

A. Earnshaw, Alice M. Earnshaw Martin, Mary P. 
107 Earnshaw Couden and Margaret C. Earnshaw to in¬ 
tervene and making them parties plaintiff. 

10. Order granting leave to John B. Earnshaw and Kate 
Irene Earnshaw to intervene and making them parties 
plaintiff. 

11 . Stipulation dated March 7th, 1936 between Charles W. 
Clagett, attorney for the Earnshaw intervenors, and the 
attornevs for defendants. 

12. Motion to dismiss of defendant John F. Moran. 

13. Motion to dismiss of defendant Pobert C. Baldwin. 

14. Adoption by defendant J. F. T. O’Connor of motion 
of defendants Moran and Baldwin to dismiss bill of com¬ 
plaint, and intervening petitions. 

15. Amendment of bill of complaint adding parties defen¬ 
dant. 

16. Fiat allowing amendment to bill of complaint. 

17. Order adding parties defendant. 

18. Motion of defendant Loudoun National Bank of Lees¬ 
burg, Virginia, to quash service of process. 

19. Order quashing service of process on Loudoun Na¬ 
tional Bank of Leesburg, Virginia, of December 6, 1935. 

20. Motion of defendant, Norman R. Hamilton, Receiver 
of the District National Bank to dismiss bill of complaint 
and intervening petitions. 

21. Motion of defendant, Carter B. Keene, Receiver of 
the United States Savings Bank to dismiss bill of complaint 
and intervening petitions. 
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22. Memorandum opinion of Justice Bailey. 

23. Final decree. 

24. Exceptions noted and appeal taken. 

25. Memorandum of cash deposit for costs. 

26. Assignments of error. 

108 27. This designation of record. 

'V FRANK F. XESBIT 

Attorney for Plaintiffs 

/s/ JO V. MORGAN bv F. F. N. 

* * 

Attorney for Charles H. G 
Conrad II. Syme and Cha 
W arden , intervenors. 

Service of a copy of the foregoing designation of 
acknowledged this 6th dav of March, 1936. 

/s/ GEORGE P. BARSE BHB 
Attorney for Defendant 
J. F. T. O’Connor Comj 
of the Currency 

s/ BRICE CLAGETT 

/s/ CHAS. WAINWRIGHT 

Attorneys for Defendant 
John F. Moran 

/s/ GEORGE B. SPRINGSTON j 

/s/ SHERLEY, FAUST AND WILSON 
by JLH 

Attorneys for Defendant 
Robert C. Baldwin 

/s/ GEORGE B. SPRINGSTON 
Attorney for Defendant 
Norman R. Hamilton 

/s/ J. BRUCE KREMER j 

GEORGE B. SPRINGSTON 
/s/ HERBERT M. BINGHAM 

/s/ H. DONALD KISTLER 
Attorneys for Defendant 
Carter B - Keene 
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Final copy as signed and filed. B.C. 

109 Stipulation Regarding Designation of Record. 

Filed April 15 1936 

It is hereby stipulated and agreed by and between Frank 
F. Nesbit, attorney for plaintiffs Douglas, Obear, Morgan 
& Campbell, attorneys for Charles H. Galliher, Conrad H. 
Syme and Charles W. Warden, intervenors; Minor, Gatley 
& Drury, attorneys for Linda C. Hahn and the National 
Savings & Trust Company, intervenors; Charles W. Clag- 
ett, attorney for George V. Earnshaw, et al, intervenors, 
and for John B. Earnshaw, et al, intervenors; Webster Bal¬ 
linger, attorney for Jessie M. Van Senden, Otto G. Van 
Senden and National Savings & Trust Company, adminis¬ 
trators of the estate of Herman W. Van Senden, deceased; 
George P. Barse, attorney for J. F. T. O’Connor, Comp¬ 
troller of the Currency, Brice Clagett and Charles E. Wain- 
wright, attorneys for defendant, John F. Moran, Receiver 
of the Continental Trust Company, Sherley, Faust and Wil¬ 
son, attorneys for defendant Robert C. Baldwin, Receiver 
of Commercial National Bank, George Bailey Springston, 
special counsel for defendant, Norman R. Hamilton, Re¬ 
ceiver of the District National Bank, and Bruce Kremer and 
George Bailey Springston, attorneys for defendant Carter 
B. Keene, Receiver of United States Savings Bank, for the 
purposes of the record on appeal in the above-entitled cause, 
as follows: 

That the record on appeal in the above-entitled cause, 
will respect to the plaintiffs and all intervening petitioners 
shall be made up of the following: 

110 1. Original bill of complaint and exhibit. 

2. Intervening petition of Charles H. Galliher, 
Conrad H. Syme and Charles W. Warden and exhibits. 

3. Amendment to intervening petition of Charles H. Gal¬ 
liher, et al. 

4. The intervening petition of Linda C. Hahn and the Na¬ 
tional Savings & Trust Company, trustees under the will of 
Edward L. Schneider, deceased. 

5. Stipulation dated March 7, 1936, between Charles W. 
Clagett, attorney for George V. Earnshaw, et al, intervenors 
and the attomevs for defendants. 

6 . Stipulation dated March 7, 1936, between Charles W. 
Clagett, attorney for John B. Earnshaw, et al, intervenors 
and the attorneys for defendants. 
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7. Motion to dismiss of John F. Moran as to the bill of 
complaint. 

8 . Motion to dismiss of defendant Robert C. Baldwin as 
to the bill of complaint. 

9. Adoption by defendant, J. F. T. O’Connor, 6f motion 
of defendants Moran and Baldwin to dismiss bill of com¬ 
plaint and intervening petitions. 

10. Amendment of bill of complaint adding parties defen¬ 
dant. j 

11 . Motion of Loudoun National Bank of Leesburg, Vir¬ 
ginia, to quash service of process. 

12. Motion of defendant, Norman R. Hamilton, to dismiss 
bill of complaint and intervening petitions. 

13. Motion of defendant, Carter B. Keene, to dismiss bill 
of complaint and intervening petitions. 

14. Memorandum opinion of Justice Bailey. 

15. Final decree. 

16. Exceptions noted and appeal taken. 

17. Memorandum of cash deposited for costs. 

18. Assignments of error. 

19. The designation of record. 

20. This stipulation as to record on appeal. 

It is also stipulated that the following facts are 
111 shown by the record and shall be treated on appeal 
as though the documents showing such facts were in¬ 
cluded in the record on appeal; 

1 . That orders were duly entered in the above-entitled 
cause, granting leave to intervene to the following: 

Charles H. Galliher, Conrad H. Svme and Charles W. 
Warden, as a committee representing the stockholders 
named in the intervening petition of such committee; Linda 
C. Hahn and the National Savings & Trust Company, trus¬ 
tees under the will of Edward L. Schneider, deceased, 
George V. Earnshaw, Pinkney A. Earnshaw, Alice K. Earn- 
shaw Martin, Mary P. Earnshaw Couden and Mairgaret C. 
Earnshaw^, John B. Earnshaw and Kate Irene Earnshaw-, 
Jessie M. Van Senden and National Savings & Tr^ist Com¬ 
pany, administrators of the estate of Herman W. Yan Sen¬ 
den, deceased. 

2. That an'order was duly entered, adding Nathan B. 
Scott as a party plaintiff. 

3. That an order was duly entered adding as parties de¬ 
fendant Norman R. Hamilton, Receiver of the District Na- 



88 LEILA S. DUNN, ET AL., VS. J. F. T. O’CONNOR, COMP., ET AL. 


tional Bank, Carter B. Keene, Receiver of the United States 
Savings Bank and Loudoun National Bank of Leesburg, 
Virginia, and that an order was duly entered quashing ser¬ 
vice of process on Loudoun National Bank of Leesburg, 
Virginia. 

4. That defendants filed motions to dismiss each of the 
intervening petitions, the grounds urged in such motions to 
dismiss being the same respectively as were urged by such 
defendants in their motions to dismiss the bill of complaint. 

That nothing in this stipulation shall be deemed to pre¬ 
vent plaintiffs or defendants from making such additional 
designations of record as thev may be advised. 

FRANK F. NESBIT 
Attorney for Plaintiffs 

l DOUGLAS, OBEAR, MORGAN & 

CAMPBELL 
By JO V MORGAN 

i Attorneys for Charles H. Galliher, 

Conrad II. Syme and Charles W. 
Warden, Intervenors. 

112 CHARLES W. CLAGETT 

Attorneys for George V. Earnshaw, 
Pinkney A. Earnshaw, Alice M. Earn- 
shaiv Martin , Mary P. Earnshaw Cou- 
den, Margaret C. Earnshaw, Kate 

! Irene Earnshaw and John B. Earn¬ 
shaw, Intervenors. 

MINOR GATLEY & DRURY 
Bv ARTHUR P. DRURY 

Attorneys for Linda C. Hahn and the 
National Savings & Trust Company, 
Intervenors. 

GEORGE P. BARSE 
Attorney for defendant J. F. T. 
O’Connor, Comptroller of the Cur¬ 
rency. 

BRICE CLAGETT 
CHAS. E. WAINWRIGHT 
Attorneys for John F. Moran 
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GEORGE B. SPRINGSTON 
Attorneys for Robert C. Baldwin 

GEORGE B. SPRINGSTON 
Special Counsel for defendant , Nor¬ 
man R. Hamilton 

J. BRUCE KREMER 
HERBERT M. BINGHAM 
GEORGE B. SPRINGSTON 

Attorneys for defendant , Carter B. 
Keene 

113 Additional Designation of Record by Defendants 

Filed April 18 1936 

* * # # # 

The Clerk of the Court will please include the following 
in the record on appeal in the above-entitled cause: 

1 . Rule to show cause. 

2. Return of J. F. T. O’Connor and John F. Moran to 
rule to show cause. 

3. Supplemental return to rule to show cause. 

4. Second supplemental return to rule to show cause. 

GEORGE P. BARSE 
Attorney for defendant , J. F. T. 
O’Connor, Comptroller of tli\e Cur¬ 
rency 

BRICE CLAGETT 
CHARLES E. WAINWRIGHT 
Attorneys for John F. Moreen, Re¬ 
ceiver of the Continental Trust Com¬ 
pany 

Service of a copy of the foregoing designation of record 
in behalf of defendants acknowledged this 16th day of 
March, 1936. j 

FRANK F. NESBIT— 

Attorney for Plaintiffs. 
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DOUGLAS, OBEAR, MORGAN & 
CAMPBELL 
JO. V. MORGAN 

Attorneys for Charles II. Galliher, 
Conrad H. Syme, and Charles IT 7 . 
Warden , Interveners 

CHAS. W. CLAGETT 

i Attorney for George B. Earnshaw, 

: Pinkney A. Earnshaw, Alice M. Earn¬ 

shaw Martin , Mary P. Earnshaw 
Couden , Margaret C. Earnshaw, Kate 
Irene Earnshaw and John B. Earn¬ 
shaw, Interveners. 

MINOR, GATLEY & DRURY, 

By JOHN M. LYNHAM 
Attorneys for Linda C. Hahn and the 
National Savings & Trust Company, 
Interveners. 

114 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, FRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the District of Columbia, herebv certify the forego- 
ing pages numbered from 1 to 113, both inclusive, to be a 
true and correct transcript of the record according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 58836 in Equity, wherein 
Leila S. Dunn et al are Plaintiffs and J. F. T. O’Connor, 
Comptroller |of the Currency of the United States et al are 
Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 29th day of April, 1936. 

! FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS B COFLIN, 

Assistant Clerk. 


(Seal) 
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115 In the United States Court of Appeals for the 

District of Columbia | 

April Term, 1936 j 

No. 6711 | 

Leila S. Dunn, Anne S. Callahan, Agnes V. ScoT-jr, et al., 

Appellants , 

vs. 

J. F. T. O’Connor, Comptroller of the Currenctj, et al., 

Appellees. 

Appellants' Designation for Printing Record 

Now come the appellants in the above entitled c^use, by 
their attorneys, and direct the clerk to print the record in 
said cause as filed, except the following parts thereof, 
which the clerk is directed to omit, namely: 

1 . “Rule to Show Cause” and “Marshal’s Return” on 
page 22. 

2. “Return to the Rule to Show Cause” pages 49 to 56, 
inclusive. 

3. “Supplemental Return to the Rule to Show Cause” 
and exhibit, pages 62 to 73, inclusive. 

4. ‘ 4 Second Supplemental Return to Rule to Show 
Cause”, pages 73 and 74. 

Counsel certify that the matter designated for omission 
is immaterial to the determination of the questions involved 
in that the rule to show cause was never argued or passed 
on in the trial court and it is not mentioned in the final de¬ 
cree appealed from, and that the printing thereof would be 
a needless expense. 

LEILA S. DUNN, ANNE S. CALLA- 

116 HAN, AGNES V. SCOTT, GUY T 

SCOTT, JR,, AND NATHAN B. 
SCOTT, appellants. 

By FRANK F. NESBIT. j 
Attorney 
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CHARLES H. GALLIHER, CONRAD 
H. SYME AND CHARLES W. WAR¬ 
DEN, COMMITTEE FOR STOCK- 
HOLDERS OF CONTINENTAL 
TRUST COMPANY, ET AL., Appel¬ 
lants. 

Bv HUGH H. BROWN 
•> 

Attorney 

LINDA C. HAHN AND THE NA- 
i TIONAL SAVINGS & TRUST COM¬ 

PANY, TRUSTEES UNDER THE 
WILL OF EDWARD L. SCHNEI- 
I DER, DECEASED, Appellants. 

By ARTHUR P. DRURY 
Attorney JSE 

GEORGE V. EARNSHAW, PINK¬ 
NEY A. EARNSHAW, ALICE K. 
EARNSHAW MARTIN, MARY P. 
EARNSHAW COUDEN, MAR- 
I GARET C. EARNSHAW, JOHN B. 

EARNSHAW AND KATE IRENE 
i EARNSHAW, Appellants. 

By CHARLES W. CLAGETT 
Attorney C. P. 

Service of a copy of the foregoing Appellants Designa¬ 
tion for printing Record is hereby acknowledged this 5th 
day of May, 1936. 


GEORGE P. BARSE B. 

Attorney for J. F. T. O’Connor, 
Comptroller of the Currency, 
Appellee 

BRICE CLAGETT 

117 CHARLES E. WAINWRIGHT 

Attorneys for John F. Moran, Re¬ 
ceiver of the Continental Trust Com¬ 
pany, appellee. 
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dwin, Re- 
National 


SHERLEY FAUST & WILSON 
GEORGE B. SPRINGSTON 

Attorneys for Robert C. Bal l 
ceiver of the Commercial 
Bank, appellee. 

GEORGE B. SPRINGSTON 
Attorney for Norman R. ^amilton 
Receiver of the District j National 
Bank, appellee. j 

J BRUCE KREMER I 

HERBERT M. BINGHAM 
GEORGE B. SPRINGSTON 
Attorneys for Carter B. Kkene, Re¬ 
ceiver of the United States Savings 
Bank, appellee. 


118 No. 6711 

Leila S. Dunn, Anne S. Callahan, Agnes 
Scott, et al., Appellants. 

vs. 


W. 


J. F. T. O’Connor, Comptroller of the Currenc 

Appellees. 

Appellants 9 Designation for Printing Record 

United States Court of Appeals for the District of 

Columbia I 

Filed May 8—1936 

MONCURE BURKE 


y, et al., 


Clerk 


FRANK F. NESBIT 
Attorney at Law 
Metropolitan Bank Building 
Washington, D. C. 
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119 Endorsed: United States Court of Appeals for 

the District of Columbia 

Filed Jul 13 1936 

I MONCURE BURKE 

Clerk 

In the United States Court of Appeals for the 
District of Columbia 

April Term 1936 

No. 6711 

Leila S. Dunn, Anne S. Callahan, Agnes V. Scott, et al., 

Appellants 

vs. 

J. F. T. O’Connor, Comptroller of the Currency, et al., 

Appellees 

Appellees y Counter Designation for Printing Record 

Come now J. F. T. O’Connor, Comptroller of the Cur¬ 
rency and John F. Moran, appellees in the above entitled 
cause, by their attorneys, and request the Clerk to print the 
record in said cause as filed, including the following parts 
thereof which appellants have requested be omitted; 
namely: 

1 . “Rule to Show Cause” and “Marshal’s Return” on 
page 22. 

2. “Return to the Rule to Show Cause” pages 49 to 56, 
inclusive. 

3. “Supplemental Return to the Rule to Show Cause” 
and exhibit, pages 62 to 73, inclusive. 

4 . “Second Supplemental Return to Rule to Show 
Cause,” pages 73 and 74. 

Counsel certify that the matter designated by appellants 
for omission and hereby requested by appellees to be in¬ 
cluded in the printed record, is material to the determina¬ 
tion of the questions involved in the above entitled cause. 
Counsel further certify that this “Counter Designation for 


LEILA S. I>rXN. KT AL.. VS. .1. F. T. oVo.NXOR, C()Kll\, KT AI.. 9b 


Printing’ Record” was not filed within the tii^ie prescribed 
by tlie rules of this court through omission atid oversight. 

GEORGEP PARSE 
Attorney for J. F. O'Connor , 

Comptroller <>) the Currency, Ap¬ 
pellee. 

BRICE CLAGETT 
CHARLES E. WAINWEIGHT 
Attorneys for John F. Moran, Re¬ 
ceiver Continental Trust Company, 
Appellee 

Endorsed on Cover: District of Columbia Supreme 
Court Xo. 6711. Leila S. Dunn et al., Appellants, vs. J. 
F. T. O’Connor, Comptroller of the Currency of the United 
States, et al. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed May 4- 1936 Moncure Burke 
Clerk I 
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UNITED STATES COURT OF APPE AR FOR 
THE DISTRICT OF COLUMBIA 

APRIL TERM, 1936. 

No. 6711. 

■ — 

LEILA S. DUNN, ANNE S. CALLAHAN, AG(NES V. 

SCOTT, et al., Appellants, 

VS. 

J. F. T. O’CONNOR, Comptroller of the Currency of 
the United States; ROBERT C. BALDWIN,''Re¬ 
ceiver of the Commercial National Bank oi Wash¬ 
ington, D. C.; JOHN F. MORAN, Receive^ of the 
Continental Trust Company, et al. | 

— 

BRIEF ON BEHALF OF APPELLANTS CHARLES |h. GAL- 
LIHER, CONRAD H. SYME AND CHARLES W. WARDEN, 
COMMITTEE FOR STOCKHOLDERS OF CONTINENTAL 
TRUST COMPANY, GEORGE Y. EARNSHAW, PINCK¬ 
NEY A. EARNSHAW, ALICE K. EARNSHAW MARTIN, 
MARY P. EARNSHAW COUDEN, MARGARET C.j EARN¬ 
SHAW, LINDA C. HAHN AND NATIONAL SAYINGS 
AND TRUST COMPANY, TRUSTEES UNDER TH^ WILL 
OF EDWARD L. SCHNEIDER, DECEASED. 


Statement of the Case. 

This is an appeal from an order of the United States 
District Court of the District of Columbia dismissing 
the bill of complaint and the several intervening peti¬ 
tions tiled below in this cause. 

The suit was in equity and tiled on behalf of plain¬ 
tiffs as stockholders of the Continental Trust Com¬ 
pany of Washington, D. C., 4 ‘and on behalf of any oth¬ 
er stockholders of the Continental Trust Cortipany 
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who may intervene and make themselves parties here¬ 
to” (Rec. 2). Its purpose was (a) to enjoin the collec¬ 
tion of an assessment ordered by the Comptroller of 
the Currency, (b) to invalidate certain alleged claims 
against the Continental Trust Company, (e) to cancel 
an assessment ordered by Comptroller against the 
Continental Trust Company on account of its pur¬ 
ported ownership of stock of the Commercial Nation¬ 
al Bank of Washington, D. C., (d) for an accounting 
between the Continental and the purported creditors, 
and (e) and for a declaratory judgment as to the rights 
and liabilities of the plaintiffs and other stockhold¬ 
ers of the Continental Trust Company (Rec. 15,16,17). 

The appellants are interveners. The appellants 
Charles H. Galliger, Conrad H. Syme and Charles W. 
Warden are a committee to represent themselves and 
several other stockholders of the Continental Trust 
Company who own together 6015 shares of the stock of 
the Trust Company (Rec. 40, 41 and 42). The appel¬ 
lants George V. Earnshaw, Pinckney A. Earnshaw, 
Alice K. Earnshaw’ Martin, Mary P. Earnshaw Couden, 
Margaret C. Earnshaw, Linda C. Hand, Trustee, and 
the National Savings and Trust Company, Trustee, in¬ 
tervened aS stockholders of the Continental Trust 
Company (Rec. 42 to 48, inc.). 

The original parties defendant w’ere the Comptrol¬ 
ler, the receivers of the Continental Trust Company 
and Commercial National Bank and the Continental 
Trust Company itself. The bill of complaint was 
amended making the receivers of District National 
Bank and United States Savings Bank, both of Wash¬ 
ington, D. C., and Loudoun National Bank of Lees- 



burg, Virginia, parties defendant (Rec. 57). The 
Loudoun National Bank filed a motion to quash the 
service of process against it (Rec. 58), and the service 
of process was quashed (Rec. 71). 

All the parties defendant, except the Continental 
Trust Company, filed motions to dismiss the bill of 
complaint and intervening petition. The Trdst Com¬ 
pany filed no pleading. 

The court below filed a memorandum opinion sus¬ 
taining the motions to dismiss (Rec. 63) and thereafter 
the bill of complaint and the several intervening peti¬ 
tions were dismissed (Rec. 64). To the grafting of 
the motions to dismiss and to the order dismissing the 
bill of complaint and the intervening petition all of 
these appellants by their respective counsel duly ex¬ 
cepted and noted an appeal to this court (Rec. 6(5). 

The facts as disclosed by the bill of complaint and the 
intervening petition; and admitted by the motions to 
dismiss is in substance as follows: 

The Continental Trust Company was organized un¬ 
der the laws of the District of Columbia with a capital 
stock fully paid in of $1,000,000 (Rec. 2). 

On January 18, 1930, apparently as a part o ft a plan 
of liquidation, the Continental Trust Company at¬ 
tempted to purchase, and actually paid for 3200 shares 
of the capital stock of Commercial National Bank. It 
subsequently became record owner of 800 additional 
shares, so that on February 28, 1933, it purported to 
own 4,000 shares of such stock. All of the shares were 
purchased as an investment and not in the usual course 
of business (Rec. 3). On February 28,1933, the Comp- 
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troller declared the Commercial National Bank insol¬ 
vent and appointed a receiver to take charge of the 
Bank. Thereafter the Comptroller ordered an assess¬ 
ment against Continental Trust Company upon the 
4000 shares of the stock of Commercial National Bank 
purported to have been held by the Trust Company, 
and the receiver of the Bank demands payment thereof 
(Bee. 4). 

At the same time that the Continental Trust Com¬ 
pany attempted to purchase the stock of the Commer¬ 
cial National Bank, to-wit, on January 18, 1930, it en¬ 
tered into an agreement with the Bank (Exhibit A, 
Bee. 18) providing for the transfer of the deposits 
of, and deposit liability to its depositors to the Com¬ 
mercial National Bank; and the liquidation of its as¬ 
sets by the Bank—all with the knowledge and consent 
of the Comptroller (Bee. 4 and 5). Thereupon the 
Continental Trust Company discontinued its banking 
and trust business. The depositors acquiesced in that 
arrangement and accepted the Commercial National 
Bank as the obligor with respect of their deposits (Bee. 
5). Contrary to the terms of the agreement, the Bank 
set up a charge against the Trust Company corre¬ 
sponding to the former deposit liability of the Trust 
Company that was transferred to the Bank, and pro¬ 
ceeded to charge interest thereon and other items in 
connection therewith against the Continental Trust 
Company (Bee. 6). The Comptroller has adopted this 
erroneous construction of the agreement. 

Subsequent to the time it has ceased to do business, 
that is to say, after January 18, 1930, the Continental 
Trust Company borrowed various sums from the Unit- 
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ed States Savings Bank, District National Bank and 
Commercial National Bank, all of Washington, D. C., 
and from Loudoun National Bank of Leesbujrg, Vir¬ 
ginia, with which to purchase 800 additional scares of 
stock of the Commercial National Bank. The lending 
bank in each instance knew the purpose for which the 
money was borrowed. All the money was used! to pur¬ 
chase such stock, and no benefit accrued to Continental 
Trust Company on those transactions (Bee. 8). 

i 

The Commercial National Bank, subsequent to Jan¬ 
uary 18,1930, loaned to the Continental Trust Company 
money with which to purchase stock of the Continental 
Trust Company (Bee. 8). 

On March 9, 1933, the Comptroller assumed to take 
possession of the affairs of the Continental Trust 
Company and appointed a receiver (Bee. llj), and 
thereafter, on May 29, 1935, ordered an assessment of 
100% against the stockholders of the Continental Trust 
Company. The assessment so made was based upon 
the above erroneous claims of the Commercial National 
Bank, District National Bank, United States pavings 
Bank and the Loudoun National Bank, which, with the 
exception of some small bills aggregating less than 
$1,000, form the basis for the assessment against the 
stockholders of the Continental Trust Company (Bee. 
11 ). 

The interveners George V. Earnshaw, Pinckpey A. 
Earnshaw, Alice K. Earnshaw Martin, Mary P.j Earn¬ 
shaw Couden and Margaret C. Earnshaw deny ip their 
intervening petition any authority in the donee in a 
power of attorney from their mother Alice K. Earn¬ 
shaw, as executrix of the estate of Bichard J. Earn- 
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shaw to vote for or in any way to approve of the agree¬ 
ment of January 18, 1930, providing for the transfer 
of the deposits and the attending liability from the 
Continential Trust Company to Commercial National 
Bank, and for the liquidation of the assets of the for¬ 
mer by the latter, or that thev had anv knowledge con- 
cerning the same until September 29, 1934 (Rec. 44 to 
48, inc.). 

At the conclusion of the hearings on the motion to 
dismiss the court below rendered an opinion sustain¬ 
ing the motions to dismiss (Rec. 63). The lower court 
held in substance, firstly, that while the purchase of the 
stock of the Commercial National Bank bv the Conti- 

mr 

nental may have been ultra vires the bill was fatally 
defective because the plaintiffs failed to show that they 
had objected to the purchase of the stock and had not 
received any dividend therefrom. And, secondly, he 
held that the claims of the various banks for money 
loaned Continental Trust Company to buv the stock 
of Commercial Bank and its own stock were valid, be¬ 
cause the Continental “received the benefits of it”, 
notwithstanding it appears from the bill of complaint 
that no benefits were received therefrom bv the Con- 
tinental Trust Company. Thirdly, the lower court 
disposed of the remaining erroneous claims by taking 
judicial notice of a suit, filed subsequent to the filing 
of this suit, bv the receiver of the Commercial National 
Bank against the receiver of the Continental Trust 
Company, both of whom are under the control of the 
Comptroller, in which the receiver of the Continental 
Trust Company denies and puts in issue the validity 
of the very claims of the Commercial National Bank 
against the Continental Trust upon which the assess- 
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ment against the stockholders of the Trust (jompany 
is made. It is respectfully suggested ?„nd assu 
this Court also will take judicial notice of that) 


hied that 
suit. 


It is also respectfully requested that this Court take 
judicial notice of a suit filed in the United States Dis¬ 
trict Court of the District of Columbia, designated 
‘ 4 John F. Moran, Receiver of the Continental Trust 
Company v. David A. Baer, et al Equity No. ]60788”, 
in which the Receiver of the Trust Company basis his 
suit upon the contention that the purchase by the Con¬ 
tinental Trust Company of the stock of the Corrimercial 


National Bank and its own stock was ultra vi 


Yes and 


void, and seeks to recover a large sum from thb direc¬ 


tors of the Trust Company for negligence in 
ting such ultra vires and void purchases. 

ASSIGNMENTS OF ERROR. 


bermit- 


1. The court erred in sustaining the motion^ to dis¬ 
miss the bill of complaint and the intervening petition 
as amended. 

2. The court erred in dismissing the bill cjf com¬ 
plaint and the amended intervening petition. 

3. The court erred in its construction of Section 734 
of the District of Columbia Code. (T. 5, Sec. 3fi|, D. C. 
Code, 1929.) 

4. The court erred in holding that the liability of 
stockholders of the Continental Trust Company was 
like that of stockholders in a national banking associa¬ 
tion. 


5. The court erred in not holding that all 
debts of the Continental Trust Company upon 


of the 
which 
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the Comptroller purported to base his assessment were 
ultra vires, were incurred contrary to the provisions 
of Sec. 620 (Tit. 5, Sec. 276 Code 1929) of the District 
of Columbia iCode, and not incurred in the ordinary 
course of the banking business and were debts for 
which the stockholders were not liable under Section 
734, District of Columbia Code. 

6. The court erred in holding that the stockholders 
of the Continental Trust Company were estopped from 
asserting that the debts incurred by the Continental 
Trust Company were ultra vires and were debts for 
which the stockholders were not responsible under Sec¬ 
tion 734 D. C. Code. 

7. The court erred in not holding that the Comp¬ 
troller of the Currency committed an error of law in as¬ 
sessing the stockholders on the basis of the debts and 
liabilities described in the bill of complaint. 

8. The court erred in holding that there were any 
facts appearing in the bill of complaint which would 
estop the plaintiffs. 

9. The court erred in holding that plaintiffs had to 
show affirmatively that they were in no way estopped to 
claim the illegality of the purchase of stock by the Con¬ 
tinental Trust Company. 

10. The cburt erred in holding that the Continental 
Trust Company, having borrowed from lenders, who 
knew that the funds were to be used for an ultra vires 
purpose, and having received no legal benefit there¬ 
from, was bound to repay it. 

11. The court erred in holding that the claims al¬ 
lowed by the Comptroller furnished a legal basis for 


assessment against the stockholders of the Continental 
Trust Company. 

12. The court erred in refusing to render a declara¬ 
tory judgment as prayed in the bill of complaint and 
intervening petitions. 


13. The court erred in holding that on the facts al¬ 
leged in the bill there was any legal basis for the as¬ 
sessment by the Comptroller against the stockholders 
of the Continental Trust Company. 

14. The court erred in entering the final decrbe here¬ 
in. 

ARGUMENT. 


: | 

A Court of Equity has the power to enjqin the 

Comptroller and his Receiver where they are attempt¬ 
ing to exercise a power which they do not possess or 
where they have misconceived or abused a power 
which they do possess. 


The law is settled that the Comptroller is jdothed 
with broad powers in the administration of the affairs 
of an insolvent national bank. The decisions are legion 
to the effect that he acts in a quasi-judicial capacity, 
and that his decisions on matters over which pe has 
jurisdiction are conclusive. There are, however, cer¬ 
tain fixed and well-defined limitations to the field in 
which he operates and on his methods of operation in 
his appointed field. The Comptroller is not sovereign, 
nor are his acts and decisions a “no man’s lan^” for 
judicial review. Any act on the part of the Comp¬ 
troller which is tainted with fraud or an abuse ojf pow- 
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er or discretion, or is based upon an error of law, is 
a proper subject of judicial scrutiny. 

United States v. Knox, 102 U. S. 422, 26 L. Ed. 
216 (1880). 

O'Connor v. Rhodes, 79 Fed. (2d) 146; ail'd 
296 U. S. .. ; 80 L. Ed. 557 (1936). 

Deweese v. Smith, 106 Fed. 43S. 

Moss v. Whitzel, 108 Fed. 579. 

Rankin v. Ware, 88 Kans. 23, 127 Pac. 531. 

One of the first cases on this question was the deci¬ 
sion of the Supreme Court in United States v. Knox, 
supra. The principle was there announced that the 
Comptroller fnust confine himself to lawful conduct or 
else answer for such conduct when called upon to ac¬ 
count. In that case Mr. Justice Swayne, speaking for 
the court, said: 

“Although assessments made by the comptrol¬ 
ler, under the circumstances of the first assessment 
in this case, and all other assessments, successive 
or otherwise, not exceeding the par value of all the 
stock of the bank, are conclusive upon the stock¬ 
holders, yet if he were to attempt to enforce one 
made, clearly and palpably, contrary to the views 
we have expressed, it cannot be doubted that a 
court ofi equity, if its aid were invoked, would 
promptly restrain him by injunction.” 

The rule of the United States v. Knox, supra, has 
been consistently followed and it is now uniformly 
settled as a canon bv which anv challenged act of the 
Comptroller or his Receiver must be measured. Mere 
lip service to this precept cannot satisfy its require¬ 
ments, nor can it be cast aside as threadbare dogma. 
It is submitted that an analvsis of facts set forth in 
the appellants’ bill of complaint in the light of this 
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principle will show that the lower court erred in dis¬ 
missing the bill of complaint in the present case. 

In considering the problems involved in this case 
it is well to bear in mind that we are not dealing with 
a national bank, nor should we overlook the fact that 
the Continental Trust Company had been an idle bank¬ 
ing institution for more than three years pricer to the 
time of the appointment of the Receiver. Ttye Trust 
Company had no depositors during that time—it was 
in a state of inactivity. There is here no great public 
interest involved which demands the hasty anfl imme¬ 
diate liquidation of the institution. The Continental 
Trust Company was only a local corporation. The 
Supreme Court of Appeals of Virginia has held it to 
be such. In the case of Loudoun National Bank v. Con¬ 
tinental Trust Company, 164 Va. 536, 180 S. E. 548, 
the court said (180 S. E., 548, at p. 553): 

“We think it plain from these extracts from 
the District Code that this trust company is not 
‘a national bank in the broad sense of the term’ 
and is not a bank at all, but a trust company, au¬ 
thorized to do business in the District of Colum¬ 
bia 'with such powers as it would have had the 
District formally been vested with the powers of 
a state. If this be its status fixed by the organic 
law of the District, it is as local as any other busi¬ 
ness corporation. This trust company is an in¬ 
strumentality of the District that serves no fed¬ 
eral purpose, and there is nothing national about 
it. A state bank in Virginia is a foreign corpora¬ 
tion in Maryland.’’ 

We should also remember that the Comptroller’s of¬ 
fice is a creature of statute law and that all powers 
exercised by him must find their origin in some specific 
grant of power by Congress. This is a jurisdictional 
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and fundamental fact that must be determined before 
it can be said that the Comptroller is vested in any 
given situation with plenary powers. The Supreme 
Court has had occasion to consider this question re¬ 
cently in the case of Crowell v. Benson, 2S5 U. S. 22, 
1932, and St. Joseph Stockyards Co. v. United States, 
296 U. S. .. j .; 80 L. Ed. 679, decided April 27, 1936. 
It was held in those cases that where the acts of a 
quasi-judicial body or of an administrative agency are 
challenged on either constitutional or jurisdictional 
grounds, the complainant is entitled to a trial de novo 
in a constitutional court on such questions. These de¬ 
cisions plainly show that the appellants have a right 
to have a hearing in a constitutional court on the ques¬ 
tion of whether the Comptroller has the jurisdiction 
or power to enforce the stockholders liability in a Dis¬ 
trict of Columbia trust company. This is made cer¬ 
tain by the language of Mr. Chief Justice Hughes when 
he says (285 U. S. 22 at pp. 54, 55): 

“* * * A different question is presented where 
the determinations of fact are fundamental or 
‘jurisdictional’, in the sense that their existence 
is a condition precedent to the operation of the 
statutory scheme. These fundamental require¬ 
ments are that the injury occurs upon the navi¬ 
gable waters of the United States and that the 
relation of master and servant exists. These con¬ 
ditions are indispensable to the application of 
the statute, not only because the Congress has so 
provided explicitly, but also because the power of 
the Congress to enact the legislation turns upon 
the existence of these conditions.” 

All inclusive powers have been delegated to the 
Comptroller with respect to many of the activities of 
national banks. The Continental Trust Company, as 
has been stated, was not a national bank. If the Comp- 



troller was or is possessed of any power over this in¬ 
stitution specific sanction for that power must be found 
in either the national banking laws or the code of laws 
of the District of Columbia. By and large, it is upon 
this point that the present case turns. 

Becognizing the soundness of this premise the Comp¬ 
troller has settled upon Sections 298 and 347 (1) of Title 
5 of the Code of Laws of the District of Columbia as 
the predicate of the power which he now attempts to 
exercise over the stockholders of the Continental Trust 
Company. 

(i) 

Section 29S provides: 

“All savings banks or savings companies, or trust companies, or 
other banking institutions, organized under authority of any act 
of Congress to do business in the District of Columbia or| organized 
by virtue of the laws of any of the States of this Union, and having 
an office or banking house located within the District off Columbia 
where deposits or savings are received, shall be, and are hereby, re¬ 
quired to make to the Comptroller of the Currency and to publish 
all the reports which national banking associations are required to 
make and publish under the provisions of sections 5211, 5212 and 5213 
of the Revised Statutes of the United States, and shall be subject 
to the same penalties for failure to make such reports as aire therein 
provided, which penalties may be collected by suit before the su¬ 
preme court of the District of Columbia. And the Comptroller shall 
have power, when in his opinion it is necessary, to take possession of 
any such bank or company for the reasons and in the manner and 
to the same extent as are provided in the laws of the United States 
with respect to national banks: Provided, however, That banking in¬ 
stitutions having offices or banking houses in foreign countries as 
well as in the District of Columbia shall only be required to make 
and publish the reports provided for in this section semiannually: 
And provided further, That all publications authorized or required 
by said section 5211 of the Revised Statutes of the United States, 
and all other publications authorized or required by existing law to 
be made in the District of Columbia, shall be printed in two or more 
daily newspapers of general circulation published in the city of 
Washington, one of which shall be a morning newspaper (Mar. 3, 
1901, 31 Stat. 1302, c. 854, sec. 713; June 30, 1902, 32 Stat. 534, c. 1329; 
June 25, 1906, 34 Stat. 458 c. 3533.” 

Section 347 provides: 

“All companies organized under this chapter or which shall, under 
the provisions hereof, become entitled to transact the bus ness of a 
trust company, shall report to the Comptroller of the Currency in 
the manner prescribed by sections 5211, 5212 and 5213 of the Re¬ 
vised Statutes of the United States in the case of national banks, 
and all acts amendatory thereof or supplementary thereto, and with 
similar provisions for compensating examiners, and shall be sub¬ 
ject to like penalties for failure to do so. The Comptroller s hall have 
and exercise the same visitorial powers over the affairs of the said 
corporations as is conferred upon him by section 5240 of thp Revised 
Statutes of the United States in the case of national banks. Ho 
shall also have power, when in his opinion it is necessary), to talco 
possession of any such company for the reasons and in the manner 
and to the same extent as are provided in the laws of tfye United 
States with respect to national banks. (Mar. 3, 1901, 31 Stait. 1304, c. 
854, sec. 720.)" 
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Our concern is—do Sections 298 and 347 of the Dis¬ 
trict of Columbia Code confer on the Comptroller the 
power to enforce the liability of stockholders of a trust 
company under Section 361 of Title 5 of the District 
of Columbia Code? The appellants urge that they do 
not. If this be correct, as we submit it is, the jurisdic¬ 
tion of a court of equity to grant the relief prayed in 
the instant bill is clear. 

IL 

The Comptroller cannot enforce the liability of the 
stockholders of the Continental Trust Company. 

A. 

Stockholders’ liability in a District of Columbia Trust Com¬ 
pany is an independent and direct property right of creditors 
of the Company. 

Broadly and briefly, Section 298 of Title 5 provides 
that all savings banks, trust companies or banking in¬ 
stitutions organized under the laws of the United 
States, or of any of the states, and having an office or 
banking house located within the District of Columbia 
for the purpose of receiving deposits, are subject to 
the visitorial powers of the Comptroller. This sec¬ 
tion also provides that the Comptroller shall have the 
power, when in his opinion it is necessary, to take 
possession of any such bank or company, 41 for the 
reasons and in the manner and to the same extent as 
are provided by the laws of the United States with 
respect to national banks.” The provisions of Section 
347 are identical in this respect. Building on these sec¬ 
tions, the Comptroller asserts that we must read the 
entire National Banking Act into those sections, or 
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at least enough of the Act to give him power to en¬ 
force the stockholders liability in a District of Col¬ 
umbia Trust Company. To do this we are required to 
read Sections 63, 190 and 191 of Title 12 of the United 
States Code into Sections 298 and 347 of th<^ District 
of Columbia Code. Once this has been done, we are 
told that Sections 298 and 347, with the Comptroller’s 
suggested interpolations, must be read into Section 361 
of Title 5 of the District of Columbia Cope, which 
provides: 

“All stockholders of every company incorporat¬ 
ed under this chapter, or availing itself of its 
provisions under section 352 of this title) shall be 
severally and individually liable to the creditors 
of such company to an amount equal to ajid in ad¬ 
dition to the amount of stock held by therh respec¬ 
tively for all debts and contracts made by such 
company. (Mar. 3, 1901, 31 Stat. 1307, c. 8o4, sec. 
734.)” I 

I 

This Section simply says that the stockholders in 
a trust company organized under Chap. 12 oJp Title 5 
of the District of Columbia Code, shall be ^everally 
and individually “liable to the creditors’’ of such 
company to an amount equal to the stock held by them 
for the debts and contracts made by such company. 
The stockholders liability under Section 361 is a direct 
and primary liability to the creditors of the trust com¬ 
pany. This liability is an independent asset of the 
creditor—it is not an asset of the bank. 

Hole v . Allison, 188 U. S. 56, 60, 61 (1903). 

Evans v. Nellis, 187 U. S. 271, 277 (19f)2). 

Alsop v. Conway, 188 Fed. 568, 573 (C* C. A. 

6th 1911). Cert. den. 223 U. S. 720. 

Colton v . Mayer, 90 Md. 711, 45A, 874 (1900). 
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It is at this point that the fundamental distinction 
appears between the liability of stockholders in a na¬ 
tional bank and stockholders in a District of Columbia 
trust company. The liability of the stockholders in a 
national bank is secondary. It is an asset of the trust 
estate which is held by the Comptroller's receiver as 
statutory trustee for the benefit of the creditors of 
the bank. This liability along with the other assets 
of the bank constitutes a trust fund for the creditors 
benefit. 

Hale v. Allison, supra. 

Evans v. Nellis, supra. 

Conway v. Owensboro Sav., etc. Trust Co., 
165 Fed. 822. 

Golden v. Cervenka, 278 Ill. 409; 116 N. E. 273. 

Hirschfeld v. Fitzgerald, 157 N. Y. 116; 51 N. 
E. 977. 

The receiver of a national bank onlv receives such 

9/ 

assets as are specifically transferred to him by the 
National Banking Act. The National Banking Act 
nowhere confers on him rights which are directly and 
primarily vested in the creditors. The powers of the 
Comptroller and his receiver are derivative of their 
trust estate. If the trust estate has no claim the Comp¬ 
troller has none, and no such claim exists unless a 
specific statutory grant creates such a claim. The 
Comptroller’s stream of power cannot rise higher than 
its source. Section 63 of the National Banking Act 
creates the liability of stockholders in a national bank. 
It states: 

“The shareholders of every national banking 
association shall be held individually responsible, 
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equally and ratably, and not one for another, for 
all contracts, debts, and engagements of such asso¬ 
ciation, to the extent of the amount of their stock 
therein, at the par value thereof, in addition to the 
amount invested in such shares; except that share¬ 
holders of any banking association now existing 
under State laws, having not less than $5,000,000 
of capital actually paid in, and a surplus of 20 per 
centum on hand, both to be determined by the 
Comptroller of the Currency, shall be liable only 
to the amount invested in their shares; and such 
surplus of 20 per centum shall be kept undiminish- 
ed, and be in addition to the surplus provided for 
in this chapter; and if at any time there is a de¬ 
ficiency in such surplus of 20 per centum, such as¬ 
sociation shall not pay any dividends to its share¬ 
holders until the deficiency is made good and in 
case of such deficiency, the Comptroller of the Cur¬ 
rency may compel the association to close its busi¬ 
ness and wind up its affairs under the provisions 
of this chapter relating to dissolution and receiver¬ 
ship. (R. S. § 5151.) ” 

A comparison of the language of this Section with 
Section 361 of the District of Columbia Code, makes 
it at once apparent that there is a substantive and in¬ 
herent difference between the liabilities of stockholders 
under the two sections. It is true that the Comptroller 
and his Receiver represents the creditors of a national 
bank. They hold as trustees, however, only the assets 
which are specifically made a part of their trust estate. 
The Comptroller and his Receiver are not trustees for 
the creditors of their direct and primary rights which 
exist independently of the bank and on which thi credi¬ 
tor may sue without making demand on the Comptrol¬ 
ler, the bank or his Receiver. 
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There are many such rights which are solely the 
property of the creditor or stockholder and over which 
the Comptroller has no power. The right of a creditor 
to sue on his direct right, even though the bank be in 
the hands of a receiver, is well settled. 

Boyd v. Schneider, 131 Fed. 223 (C. C. A. 7th 
1904). 

Hines v. Wilson, 164 Ga. 888 (1927). 

Herhlen v. Vandiver, 145 S. C. 412 (1927). 

In Boyd v. Schneider, supra, a depositor in a na¬ 
tional bank was allowed to bring suit on behalf of him¬ 
self and all of the depositors, against the directors of 
the bank, to recover losses to the assets of the bank. 
The bank was in the hands of the Comptroller's re¬ 
ceiver. The bill alleged a demand upon the receiver 
to bring suit. The court stated that this was unim¬ 
portant since the plaintiff was suing on a direct cause 
of action. In its opinion the Circuit Court of Appeals 
said: 

“The national banking act provides a system 
for the collection of the assets of an insolvent 
bank, and their distribution among creditors. The 
legal machinery for this is a receiver appointed 
by the comptroller of the currency, * * * in whom 
is vested all rights of receivership, ****** 
it puts into the hands of receiver and comptroller 
only such powers as the bank itself had before be¬ 
coming insolvent. * * * There is no provision 
that exempts the insolvent bank or its directors 
from suit. (Kennedy v. Gibson, 8 Wall. 498, 19 L. 
Ed. 476); no provision that evinces an intention 
on the part of congress that persons having direct 
legal relations with insolvent banks, or their direc¬ 
tors, may not have such relations interpreted and 
enforced through the judicial department of the 
government. 
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“• # * no one doubts the intention of congress, 
in the enactment of the national banking act, that 
to the extent national banks were concerned, such 
machinery should be embodied in the powers con¬ 
ferred upon the comptroller. But it is dne thing 
to make provision for the administration of the 
affairs of an insolvent or dead bank— * * * and 
quite another thing to deny to parties their con¬ 
stitutional right to appeal to the courts for the 
enforcement of contract or other legal obliga¬ 
tions.” 

! 

The same question was presented in the recent case 
of O’Connor v. Rhodes, supra, 79 F. (2d) 146, affirmed 

296 U. S. ..., 80 L. ed. 557. Although it was n<H neces- 

i 

sary for the court to decide whether the creditor was 
suing on a derivative or direct cause of action, it is 
evident from the record and opinion in that case that 
the Comptroller only has the right and duty to enforce 
the collection of the ordinary claims and debts belong¬ 
ing and owing to a national bank. The decisiofn plain¬ 
ly shows that the Comptroller must act within his sta¬ 
tutory authority. So in the present case, if the Comp¬ 
troller has no power to act or enforce the stockholders’ 
liability, he may be stopped at the threshold by a court 
of equity. 

These important and basic principles havle often 
been followed and applied in the fields of trust and 
corporation law. The powers of a trustee are deriva¬ 
tive as are those of a receiver. He can only manage 
the assets of his trust estate—he cannot enforce the 
primary and direct right of his cestui que trustl Such 
rights are not assets of his estate. They are enforce¬ 
able only by the beneficiary. 

Cotcer v . Hughes, 205 Ala. 344, 87 So. 321 
(1920). I 
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Elliott v. Landis Mach. Co., 236 Mo. 546; 139 
S. W. 356 (1911). 

Parker v. Hall, 2 Head. (Tenn.) 641 (1859). 

Herron v. Marshall, 5 Humph. (Tenn.) 443 
(1844). 

Stone: The Nature of the right of the Cestui 
Que Trust, 17 Col. Law Review, 467. 

Scott: The Nature of the right of the Cestui 
Que Trust, 17 Col. Law Review, 269. 

Similarly in corporation law there are certain rights 
which are considered as solely the rights of the credi¬ 
tor or the stockholder. Such rights are not derivative 
of the corporation. They are not assets of the corpo¬ 
ration and therefore are enforceable by the creditor 
or stockholder. 

Ritchie v. M’Mullen, 79 Fed. 522 (C. C. A. 6th 
1897) cert. den. 168 U. S. 710. 

Croice v. Hamilton Natl Bank, 74 Colo. 407 
(1924). 

General Rubber Co. v. Benedict, 215 N. Y. 18 
(1915). 

Matter of Auditore, 249 N. Y. 335; 164 N. E. 
242 (1928). 

Vierling v. Baxter, 293 Pa. 52; 141 Atl. 728 
(1928). 

Equitable Trust Co. v. Col. National Bank, 
145 S. C. 91; 142 S. E. 811 (1928). 

Applying these elementary principles of law to the 
case at bar, it appears that the liability, if any, of the 
stockholders of the Continental Trust Company is an 
asset of the [creditors and not of the bank or of the 


receiver’s trust estate. If this be true, and we think 
it clear, neither the Comptroller nor his receiver has 
the power to enforce such liability unless such power 
be expressly conferred upon them by statute. There is 
no statute which expressly confers this power on the 
Comptroller or his receiver. If they have no power to 
enforce this liability, any attempt on their p^rt to do 
so is unauthorized and illegal. 

The Comptroller will unquestionably answer by say¬ 
ing that Sections 298 and 347 of the District oi Colum¬ 
bia Code confer this power on him. It w’as ar^ed be¬ 
low that he is authorized to enforce such liability by 
the terms of the respective sections in providing that 
he shall “have power, when in his opinion it is neces¬ 
sary, to take possession of any such company for the 
reasons and in the manner and to the same extent as 
are provided in the laws of the United States twith re¬ 
spect to national banks.” This contention is noft sound. 
It may be conceded for the present purposes that the 
Comptroller may take possession of a District of Col¬ 
umbia trust company “in the manner and to the same 
extent” as he is empowered to do with respect to na¬ 
tional banks, but it does not follow that he can enforce 
the stockholders’ liability in a local trust company. 
When the Comptroller takes possession of a national 
bank, he only takes possession of the assets which are 
a part of his trust estate, and he is only authorized to 
collect such assets. The Comptroller does not have 
possession of or control over the creditor’s brimary 
and individual property rights, nor can he enforce 
them. Thus, if the Comptroller cannot enforce the 
primary and direct rights of a creditor in a r.ational 


bank, he cannot enforce such rights of a creditor in a 
District of Columbia Trust Company. 

There is nothing in Sections 298 or 347 which en¬ 
larges the Comptroller’s powers under the National 
Banking Act.! “In the manner and to the same extent” 
is simply declaratory of the Comptroller’s power un¬ 
der the National Banking Act. These sections do not 
purport to change any of the primary and direct rights 
of the creditors. It is clear that these sections only 
give the Comptroller the power to collect and dis¬ 
tribute the assets of a District of Columbia trust com¬ 
pany. They do not give the Comptroller the power to 
collect or distribute assets which belong primarily to 
the creditors of such companies. 

This court has definitely said that the powers given 
the Comptroller over banking institutions in the Dis¬ 
trict of Columbia by Sections 298 and 347 do not in 
any way affect, create or modify the substantive na¬ 
ture of the stockholders liability in such companies. 
The law is settled in this jurisdiction that the basic 
character of the stockholders liability must be deter¬ 
mined by the law of the forum which created that li¬ 
ability. 

Hamilton v. Bergling, 64 W. L. R. 794, decid¬ 
ed May 25, 1936_> ? * K 0$ ^ ^ . 

Hamilton v. Offutt, 64 App. D. C. 385; 78 F. 
(2d) 735 (1935). 

In Hamilton v. Offutt, supra, the issue was whether 
a stockholder in a savings bank incorporated under the 
laws of the Commonwealth of Virginia, and doing 
business in the District of Columbia, was subject to an 
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assessment on such stock, even though no such li¬ 
ability was created by the laws of Virginia. The 
Comptroller contended that Section 298 created the 
same liability for such stockholders as that of stock¬ 
holders in a national bank. This court refused to 
place this construction on Section 298. Mr. Justice 
Groner, in his opinion, said (64 App. D. C. 385, at p. 
387): 

“The particular statute on which the receiver 
relies is Title 5, Section 298, of the D. 0- Code 
of 1929. By reference to that statute it will be seen 
that the Comptroller is given power, whe^i in his 
opinion it is necessary, to take possession of any 
bank ‘for the reasons and in the manner and to 
the same extent as are provided in the Jaws of 
the United States with respect to National banks.’ 

* * * But it is also true that there is nothing in 
the statute itself which expressly creates ^uch li¬ 
ability, and so, admittedly, only by reading R. S. 
5151, as amended, into the act can such liability 
be found. 

“We think there is no w’arrant for this. It is 
fundamental that the liability of a stockholder is 
determined by the charter of incorporation and 

the laws of the state in which incorporation is had. 

• * * 

“In our opinion, Section 298 of the Code, supra, 
which authorizes the Comptroller to take {posses¬ 
sion of an insolvent state bank in the District of 
Columbia for the reasons and in the manner and 
to the same extent as is provided by the laws of 
the United States with respect to national banks, 
refers to procedure rather than to substantive li¬ 
ability . * * * But the language of the statute no¬ 
where creates a liability where none exists. R. S. 
5151, as amended, which is the section of the gen¬ 
eral law establishing double liability of bank stock¬ 
holders, is by its terms confined to national banks, 
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and there is nothing in Code Sec. 298 which will 
sanction our reading it into that section.” (Italics 
ours.) 

The decisions of this court in Washington Loan & 
Trust Co. v . Allman, 63 App. D. C. 116, 70 F. (2d) 282, 
1934, and Harper v. Moran, 64 App. D. C. 210; 76 F. 
(2d) 980, 1935, are not inconsistent with the position 
which we take here. Those cases involved the liability 
of stockholders in banking institutions which were in¬ 
corporated under the banking laws of the State of 
Arizona, and which were doing banking business in 
the District of Columbia. It was held that since the 
laws of the i State of Arizona created a stockholders 
liability, it could be enforced by the Comptroller’s re¬ 
ceiver by virtue of Section 29S. An examination of 
the Arizona Constitution, however, will reveal that 

the stockholders liability in such institutions was an 

•/ 

asset of the receiver’s trust estate. The Arizona Con¬ 
stitution provides (Article 14, Sec. 11, of the Constitu¬ 
tion of Arizona, 1910): 

“The shareholder or shareholders of every 
banking or insurance corporation or association 
shall be held individually responsible, equally and 
ratably,! and not one for another, for all contracts, 
debts, and engagements, of such corporation or 
association, to the extent of the amount of their 
stock therein, at the par value thereof, in addition 
to the amount invested in such shares of stock.” 

The liability created by the foregoing Article is, in 
substance, identical to that created bv Section 63 of 
the National Banking Act. In both instances the li¬ 
ability created is an asset of the receiver’s trust es¬ 
tate. It is also provided by the laws of Arizona (Laws 
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of 1922, c. 31, Sec. 23) that this liability is only en¬ 
forceable by a receiver. The liability of stockholders 
in an Arizona banking corporation being an asset of 
the trust estate, it is clear that the provisions of Sec¬ 
tion 298 of the District of Columbia Code giving the 
Comptroller power to take possession of such a com¬ 
pany “in the manner and to the extent’’ as if it were 
a national bank, invested the Comptroller’s receiver 
with power to enforce the stockholders liability. The 
Comptroller’s receiver was only collecting an asset 
of his trust estate in those cases. The present situa¬ 
tion is wholly different—no asset of the receiver’s 
trust estate is here involved. It is a primary and di¬ 
rect right of the creditors of the Continental Trust 
Company that the Comptroller intends wrongfully and 
erroneously to collect. 

In the Allman and Moran cases, the court was ap¬ 
plying the District of Columbia procedure to the sub¬ 
stantive law of another jurisdiction. In the present 
case both the applicable substantive and procedural 
law is to be found in the District of Columbia Code. 
The liability is definitely limited “to the creditors”. 
This provision is self-executing. Where a substan¬ 
tive right is conferred, the right to sue follows as a 
matter of course. The appellants only ask that their 
liability, if any, be determined both substantively and 
procedurally as set forth in the District of Columbia 
Code. 

The problem here is substantive, not procedural. 
The present case involves the essential and funda¬ 
mental nature of the liabilitv created under Section 
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361 for stockholders in a District of Columbia trust 
company. The essential issue is whether that liability 
is a direct liability to creditors, as the statute in the 
plainest language states, or is the liability to be tor¬ 
tured into an indirect and secondary one in order that 
the Comptroller may have the power to enforce it. In 
the very nature of things, the determination of the 

vital character of this liabilitv must be a substantive 

* 

inquiry and not a procedural one. 

In considering the nature of this liability, it should 
also be remembered that the expenses of the collection 
of stockholders liability and its distribution is a liquida¬ 
tion expense where the receiver is authorized to bring 
suit. In cases, however, where the stockholders li¬ 
ability is enforceable by the creditor, the creditors 
must bear the expense of its collection. 

Richmond v. Irons, 121 U. S. 27; 30 L. Ed. 864 
(1887). 

Harris v. Briggs, 264 Fed. 726, 730, 732 (1920). 

Nor should we lose sight of the fact that there was 
no stockholders liability in banking institutions at com¬ 
mon law. The liability is purely statutory. 

United States v. Knox, 102 U. S. 422; 26 L. Ed. 
216 (1880). 

Pollard v . Bailey, 20 Wall 520; 22 L. Ed. 376 
(1874). 

Marshall v. Sherman, 148 N. Y. 9; 42 N. E. 
419 (1895). 

The stockholders liability depends on the terms of 
the statute which creates it. Such statutes being in 
derogation of the common law are strictly construed 
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and their meaning cannot be stretched beyond the 
words used. 

Brunswick Terminal Co. v. National ftank, 192 
U. S. 386; 48 L. Ed. 491 (1904). j 

Terry v. Little, 101 U. S. 216; 25 l[ Ed. 864 
(1879). 

Hamilton v. Offutt, supra. 

Schramm v. Done, et al., 135 Ore. 16; 293 Pac. 
931. 

Robinson v. Hospelhorn, _Md.179 

Atl. 515 (1935). 

In Terry v. Little, supra, the court said: 

“The individual liability of stockholcjers in a 
corporation is always a creature of statute. It 
does not exist at common law. The first thing to 
be determined in all such cases is, therefore, what 
liability has been created. There will always be 
diffculty in attempting to reconcile case^ of this 
class in w’hich the general question of reijiedy has 
arisen, unless special attention is giveji to the 
precise language of the statute under considera¬ 
tion. The remedy must always be such is ap¬ 
propriate to the liability to be enforced. 

The decision of the Circuit Court of Appeals for the 
Sixth Circuit in Richmond v. Carpenter, 261 )Fed. 724 
(1919), is a case in w’hich the problem of statutory con¬ 
struction was very similar to the case at bar. In that 
case it was sought to have the court read into one sec- 
tion of the New York Banking Act a meaning ^vhich its 
language was broad enough to comprehend, but wdiich 
was not its true meaning in view of certain other pro¬ 
visions of the Act. In dealing with this question the 
court said (p. 730): 
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“It is to be noted as an interesting and perhaps 
important fact that there are differences between 
the liability of a stockholder in a trust company 
and of one in a bank. It is true that, by the de- 
finitory provisions of section 2, it is declared that 
the word ‘bank’, wherever used in the chapter, 
should have a meaning which would include trust 
companies; but then we find the chapter divided in¬ 
to eleven articles. Article 1 related to definitions, 
article 2 to general provisions, and the remaining 
articles, each, to a separate class of corporations 
within the chapter—one article to banks, one to 
trust companies, one to savings banks, one to 
building and loan associations, etc. The article re¬ 
lating to banks begins with a provisions for form¬ 
ing ‘a corporation to be known as a bank/ and the 
later sections of this article all refer back to the 
initial section by the phrase ‘in every such corpo¬ 
ration/ hr its equivalent. The article on trust 
companies opens with a similar provision for 
forming ‘a corporation to be known as a trust 
company/ and the later sections of this article 
refer back to ‘any such corporation.’ It seems a 
necessary conclusion that, where the article upon 
banks makes a specific provision concerning banks 
and the article upon trust companies makes an¬ 
other and inconsistent one relating to trust com¬ 
panies, the provision as to banks cannot be ex¬ 
tended to cover trust companies by reason of the 
inclusive definition originally given to the word 
‘bank’ ”. 

In like manner this court should not read into Sec¬ 
tion 361 a meaning which would alter the rights of the 
creditors, nor should it be given a meaning which would 
change the liability of stockholders under it. If the 
National Banking Act, or parts of it, are read into 
Section 361, the nature of the stockholders liability 
is changed and the stockholders are deprived of the 
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right of contesting the validity of the claims ojf credi¬ 
tors. No principle of statutory construction would 
sanction such an interpretation of Section 36j. 

B. 

The liability of stockholders in a District of Columbia 
trust company is a general liability to creditors, identical 
with that of certain other District of Columbia corporations, 
such as title, mortgage and safe deposit companies. 


The question raised by the bill of complaini, in so 
far as it relates to the construction of Section 361, is 
one of first instance. Prior to the enactment pf Sec¬ 
tion 361 in 1901, there was no liability for stockholders 
of a District of Columbia trust company. Section 361 


is included under Chapter 12 of Title 5 relating to 


trust, loan, mortgage, safe deposit and title insurance 
companies. The liability there created is applicable 
to all stockholders of all such companies. Neither Sec¬ 
tion 298 nor Section 347 refers to other classes pf com¬ 
panies that may be incorporated under Chapter 12. 
It is evident, therefore, that by no provision of Section 
298 or Section 347 is the Comptroller given the author¬ 
ity to enforce the liability of stockholders of any of the 
companies that may be incorporated thereunden 


The stockholders liability created by Section | 361 is 
not limited to trust companies. It is not solely ^ bank 
stockholders liability as is the liability created by 
Section 63, Title 12 of the United States Code. Sec¬ 
tion 361 envisages a general corporate stockholders lia¬ 
bility applying to all types of corporations mentioned 
in Chapter 12, none of which, except trust 
are banking institutions. Savings banks ar 


companies, 
} organized 
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under a different chapter, Title 5, Chapter 9, and their 
stockholders had no liability prior to March 4, 1933, 
except for unpaid stock subscriptions. 

As has been shown, Section 347, giving the Comp¬ 
troller power to take possession of the District of 
Columbia trust companies, does not affect or alter 
Section 361 creating liability of stockholders in such 
companies. The liability of stockholders in a trust 
company, therefore, cannot be different from that of 
stockholders in a title insurance company as to its na¬ 
ture and mode of enforcement merelv because of the 

* 

fact that the Comptroller can take possession of one 
and not of the other. Admittedly, stockholders in a 
District of Columbia title company could only be held 
liable in an equity proceeding in which the validity and 
amount of creditors’ claims w’ould be judicially deter¬ 
mined, as outlined by the Supreme Court in Horner v. 
Henning, 93 IT. S. 228. The Comptroller would have 
no power over such a corporation to determine arbi- 
trarilv the validitv and amount of creditors’ claims 

w 

against it. No distinction is made by the Code between 
the mode of determination or enforcement of the 
stockholders liability in trust companies and other 
companies incorporated under this chapter. Hence, as 
both are created by the identical sections of the Code, 
the method of fixing and enforcing both liabilities 
must be the same. No basis can be suggested for the 
Comptroller’s attempt to set apart the liability of 
stockholders in trust companies from that of stock¬ 
holders in other companies organized under the same 
chapter of the Code. The Comptroller is apparently 
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blinded by a fixed, but misconceived idea, thdt a Dis¬ 
trict of Columbia trust company is in every respect 
identical to a national bank. 

C. 

The words “liable to creditors” have long had a definite 
legal content which must be taken and read as a pdrt of the 
statute. 

It is to be remembered that the liability of national 
bank stockholders under Section 63 of Title 12, U. S. 
C., was created long prior to the enactment of Section 
361. This is significant. If Congress had intended 
that the liability of stockholders under both of these 
sections should be self-same, it could have easily adopt¬ 
ed the language of the earlier statute. It is nbt to be 
assumed that Congress used such wholly different lan¬ 
guage for no purpose whatsoever. This difference in 
language constitutes the strongest evidence of the fact 
that Congress intended to create, as it did, a materially 
different type of liability for stockholders in District 
of Columbia trust, loan, mortgage and title companies. 

The form of expression used in Section 3^1 ren¬ 
dering stockholders liable “to the creditors*’ in such 
companies also appears in Section 368 (Title 5, Code 
1929) by which the directors and trustees of companies 
incorporated thereunder are rendered liable “to the 
creditors** of the company for the amount in excess 
of the liabilities of such company over its assets. Sec¬ 
tion 368, as it existed prior to the enactment of the 
Code in Section 573, Revised Statutes, D. C., was con¬ 
strued by the Supreme Court in Horner v. Henning, 
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supra, 93 U. S. 228. The court determined “the nature 

and extent of this liability and the mode of its en- 

*■ 

forcement.” i It was there held that the liability of di- 
rectors or trustees of the Washington City Savings 
Bank could only be enforced by a court of equity in 
such manner that “the number and names of the cred¬ 
itors and the amount of their several debts” (p. 232) 
could be first ascertained in order to determine the sum 
to be recovered of the trustees and to apportion their 
liability among the creditors. This decision was ren¬ 
dered in 1876 and it must be presumed that the con¬ 
struction placed on the words “liable to the creditors” 
was in the mind of Congress when Section 361 was 
made a part of the Code in 1901. It is an elementary 
rule of statutory construction that the terms of a 
statute must be read so as to conform with their pre¬ 
viously recognized legal import. 

It is also noteworthy that when Congress came to 
fix the liability of stockholders in savings banks in the 
Act of March 4, 1933 (47 Stat. 11366) it did not use the 
words “liable to creditors”, but provided: 

“The shareholders, on March 4, 1933, of every 
savings bank or savings company other than build¬ 
ing associations organized under authority of any 
Act of Congress to do business in the District of 
Columbia, and of every banking institution organ¬ 
ized by virtue of the laws of any of the States of 
this Union to do or doing a banking business in 
the District of Columbia, shall be held individually 
responsible, equally and ratably, and not one for 
another for all contracts, debts and engagements 
of such savings bank, savings company, or bank¬ 
ing institution, entered into or incurred subse¬ 
quent to March 4,1933, to the extent of the amount 
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of their stock therein at the par value thbreof, in 
addition to the amount invested in such! shares. 
The words ‘entered into or incurred’ as used in 
this section, shall be held to include any extension 
or renewal of any contracts, debt, and engagement 
renewed or extended after March 4, 1933”. 

This statute is a copy both in language and in sub¬ 
stance of Section 63, Title 12, U. S. C. The liability 
created is a trust estate asset and not a primary asset 
of the creditor. 

We also find that Congress likewise employed the 
words “liable to the creditors” in Section 271 (Title 
5 of 1929 Code) in creating the liability of stockholders 
in manufacturing, agricultural and various othir kinds 
of corporations. Section 271 was made a part of the 
Code at the same time as was Section 361. Patently, 
Congress purposed to create the same type oj: stock¬ 
holders 9 liability for ordinary manufacturing cbrpora- 
tions as it did for trust, loan and mortgage companies. 
No sound reason appears for a differentiation of the 
method of enforcing the selfsame liabilities. It is sub¬ 
mitted that no court would be justified in making fish 
of one and fowl of the other. It is only by reading into 
Section 361 something that is not there that it 1 can be 
said the Comptroller has the power to enforce the 
stockholders ’ liability in a trust company when admit¬ 
tedly under the same statute he does not possess that 
power as to stockholders in mortgage, title 6r loan 
companies. To do so would constitute statutory impli¬ 
cation running riot. This statute, vre respectfully sub¬ 
mit, should not be rewritten by this Court so as to con- 
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fer upon the Comptroller a power which was never 
given him. 

Not onlv had the term “liable to the creditors’’ been 
•> 

construed by the Supreme Court prior to its use in 
Section 361, but it had also been in actual use in manv 
state banking statutes before 1901 and its meaning had 
been established by the highest courts of a number of 
such states on numerous occasions. 

Babka Plastering Co. v. City State Bank, 264 
111. App. 242 (1931). 

State v. Union Stockyards State Bank, 103 
Iowa 549, 70 N. W. 752 (1897). 

Colton v. Mayer, 90 Md. 711; 45 Atl. 874 
(1900). 

Farmers Loan & Trust Co. v. Funk , 49 Nebr. 
353; 68 N. W. 520 (1896). 

Umsted v. Buskirk, 17 Ohio St. 114 (1866). 

See: Flash v. Conn, 107 U. S. 371, 27 L. Ed. 
966 (1883). 

All of the above cases are authority for the proposi¬ 
tion that the liability of stockholders to creditors is a 
liability running to the creditors alone and is a primary 
contractual obligation of the stockholders to creditors, 
which liability forms no part of the corporate assets. 
While the procedure adopted for the enforcement of 
the liabilities varies according to the requirements of 
the particular state, it definitely appears that in each 
case the liability of the stockholder runs only to such 
creditors as have established valid claims against the 
corporation. The amount of valid claims represented 



35 


by the individual creditors is the yardstick for the 
stockholder’s liability under each of the stlatutes con¬ 
strued. The contractual liability of the stockholder is 
only for valid claims and his right to a determination 
of the validity of the particular claim asserted is a con¬ 
dition precedent to the enforcement of hii contract. 
These cases decided prior to 1901 and construing the 
same words in statutes of like purpose ap helpful 
guideposts in arriving at what Congress had in mind 
when it enacted Section 361. I 

The appellant submits that since the liability of 
stockholders under Section 361 is an independent asset 
of the creditor over which the receiver has no power 
or control, and since no provision of Sectiohs 298 or 
347 empower the Comptroller or his receive^ to tres¬ 
pass upon and usurp the creditor’s rights, and since 
sound and settled principles of statutory construction 
demand that Section 361 be not read so as to give the 
Comptroller the power which he asserts, and ^ince the 
words “liable to the creditors” have a definite legal 
meaning, that this Court should reverse the trial 
court’s action in denying the appellants any Relief or 
protection from the unwarranted and illegal acts of the 
Comptroller and his receiver. 
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in. 

The Comptroller committed plain error of law in 
assessing the stockholders of the Continental Trust 
Company on the basis of the debts and liabilities de¬ 
scribed in the bill of complaint because (A) such 
debts and liabilities were not contracted in the ordi¬ 
nary course of business; and (B) such debts and 
liabilities were ultra vires and void. 


A. 

The debts and liabilities forming the basis of the assess¬ 
ment by the Comptroller were not contracted in the ordinary 
course of business and therefore cannot form a legal basis. 

On January 18, 1930, Continental Trust Company 
transferred all of its deposits to the Commercial Na¬ 
tional Bank in accordance with contract between the 
two institutions of that date (Exhibit A to Bill of 
Complaint, Rec. 34). All of the former depositors of 
the Continental Trust Company accepted the Commer¬ 
cial National Bank as their respective obligor. The 
Trust Company discontinued its trust business, so that 
when the Comptroller took over its affairs on March 
9, 1933, it had no depositors and no clients or 
customers in its trust business. From the allegations 
of the Bill of Complaint and Intervening Petition all 
of its debts and obligations upon which the assessment 
was based were incurred after it ceased to do the busi¬ 
ness for which it was incorporated and when it was, 
for all practical purposes, in the process of voluntary 
liquidation. 

A stockholder of a bank or trust company is not an¬ 
swerable or liable for debts and liabilities which are 
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not contracted in the ordinary course of business of 
that company. This is true even with respect of the 
strict liability of stockholders of national b^nks. 

What we have just said does not conflict with the 
statement of law repeatedly made by the Supreme 
Court that the duty of determining debts of insolvent 
banks and the necessity of assessment is imposed upon 
the Comptroller. This duty and discretion reposed in 
the Comptroller, however, relates solely to qebts and 
obligations incurred lawfully and in ordinary course 
of business. Once he steps without his statutory sphere, 
he and his acts are subject to judicial inquiry. This 
principle has been recognized by the Supreme Court 
in respect of the liability of stockholders in | national 
banks. In McClaine v . Rankin, 197 U. S. 1541 159; 49 
L. ed. 702, 705, Mr. Chief Justice Fuller outlined the 
extent and limits of the Comptroller’s power and dis¬ 
cretion in such cases in the following language: 

4 ‘The national bank act provides that ‘the share¬ 
holders of every national banking association shall 
be held individually responsible, equally and rat¬ 
ably, and not one for another, for all contracts, 
debts and engagements of such association, to the 
extent of the amount of their stock therein, at the 
par value thereof, in addition to the amount in¬ 
vested in such shares.’ Rev. Stat. §5151, U. S. 
Comp. Stat. 1901, p. 3465. 

And under other sections the duty is implosed on 
the Comptroller of the Currency to give th^ credi¬ 
tors of an insolvent national bank, the benefit of 
the enforcement of this personal liability, and to 
decide whether the whole, or a part, and, if only a 
part, how much shall be collected, he beiijig also 
authorized to make more than one assessment, as 
circumstances may require. Kennedy v. Gipson, 8 
Wall. 498, 19 L. ed. 476; Studebaker v. Pefry, 184 
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U. S. 258, 46 L. ed. 528, 22 Sup. Ct. Rep. 463, and 
cases cited. But even his decision does not deter¬ 
mine the liability except as to contracts, debts and 
engagements of the bank lawfully incurred. 
Schrader v. Manufacturers’ Nat. Bank, 133 U. S. 
67, 33 L. ed. 564,10 Sup. Ct. Rep. 238.” 

In Schrader v. Manufacturers National Bank, 133 
XL S. 67, 33 L. Ed. 564, it was held that although the 
liability of stockholders of a national bank was for all 
of its contracts, debts and engagements, 

i ‘ that must be restricted in its meaning to such 
contracts, debts and engagements as have been 
duly contracted in the ordinary course of its busi¬ 
ness.” 

and that a judgment recovered against the bank in a 
suit commenced some years after it went into liquida¬ 
tion, 

“was not binding on the stockholders in the sense 
that it would not be re-examined.” 

In Assets Realization Co. v. Howard, 127 N. Y. S. 
798, the court stated: 

“Although the statute makes stockholders liable 
for ‘all contracts, debts and engagements’, the ap¬ 
plication of the statute is nevertheless to be re¬ 
stricted to such debts, contracts and engagements 
as havei been duly contracted in the ordinary 
course of its business and are not ultra vires in 
their nature. * * * When the directors or officers 
of a corporation go beyond the powers and au¬ 
thority conferred, they cease to represent} the 
stockholders, and their acts ought not to create 
any liability on the stockholders for such ultra 
vires transactions.” 


Also see Ward v. Joslin, 186 U. S. 142, 46 L. Ed. 
1093; Wyman v. Wallace, 201 U. S. 230, 50 L. Ed. 738; 




39 


State v. Mortgage Security Co., 154 Minnj 453; and 
Kiggins v. Munday, 52 P. 865 (Washington), in which 
latter case the court expressly held that t^he double 
liability of stockholders in a banking corporation 'was 
intended to apply only to liabilities incurred by the 
bank in conducting a banking business and |the stock¬ 
holders should not be liable in ultras vires transactions 
or transactions entered into outside of the normal and 
lawful business of a bank. 


B. 

The debts and liabilities forming the basis of ^he assess¬ 
ment are illegal and void. 

i 

These debts and liabilities will be discussed in the 
following order: 

1. Claims of Receiver of Commercial National Bank 
against the Continental Trust Company for gn assess¬ 
ment on stock of Commercial which the Continental at¬ 
tempted to purchase. 

At the time Continental Trust Company discontinu¬ 
ed its business, and at times subsequent thereto, the 
Trust Company attempted to buy and paid for a large 
number of shares of the stock of the Commercial Na¬ 
tional Bank so that at the closing of the Commercial 
National Bank in February, 1933, 4000 shares of its 
stock stood in the name of the Continental Trust Com¬ 
pany. On March 25, 1933, the Acting Comptroller or¬ 
dered 100% assessment against the Continental. 

The trial justice in his memorandum opinipn (Bee. 
63) stated that “the purchase by the Continental Trust 
Company of the stock of the Commercial National 
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Bank may have been ultra vires”, but held that the 
plaintiffs “would have to show that they are in no wise 
estopped to claim the illegality of the purchase of 
stock”. 

We contend that the purchase of the stock of Com¬ 
mercial National Bank was illegal, that the Continen¬ 
tal Trust Company could not in law become the stock¬ 
holder of the Commercial National Bank, and hence 
there could be no valid assessment on the stock of the 
Commercial; and further that nothing that the stock¬ 
holders did or refrained from doing could validate such 
stock purchase, ownership or assessment. 

It is true that the certificate of incorporation of the 
Continental Trust Company attempts to authorize it, 
among other things, “to underwrite, own, buy and sell 
* * * the stock of any public or private corporation”. 
Manifestly this attempted power is not effective for the 
purposes indicated if (a) it is in contravention of a 
positive prohibition of the law of the District of Co¬ 
lumbia relating to corporations, or (b) if such law does 
not by express terms give that power to corporations 
organized thereunder. 

Section 276, Chap. 9, Title 5 “Corporations” relat¬ 
ing to banking and other corporations provided “It 
shall not be lawful for any company to use any of their 
funds in the purchase of any stock in any other cor¬ 
poration”. This is identical in language with Sec¬ 
tion 569 of the Revised Statutes relating to the Dis¬ 
trict of Columbia, which was in force before the en¬ 
actment of the Code, and which was declared to be an 
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interpretation of public policy and one that Should be 
strictly enforced. In Ambler v. Archer, 1 App. D. C. 
94, 104, where the facts, in so far as the purchase by 
one corporation of the stock of another with 1|he funds 
of the former is concerned, are identical with the 
present case, it was held: 

“What may have been the object or purposes 
sought to be accomplished by the formation of 
the Virginia corporation and the transfer there¬ 
to of all the rights and property of the Washing¬ 
ton city corporation, is not very apparent, though 
it may be reasonably conjectured that it; was to 
avoid the limitations and restrictions in the gen¬ 
eral incorporation laws of the District. But what¬ 
ever the object in view, there was in the proceed¬ 
ings a gross violation of the law of the District 
for it is expressly provided in section 569 of the 
Revised Statutes relating to the District of Co¬ 
lumbia, that ‘It shall not be lawful for any com¬ 
pany to use any of their funds in the purchase of 
any stock in any other corporation’. Here !the Dis¬ 
trict corporation sold out all its property and 
rights for stock in the Virginia corporation—a 
transaction expressly prohibited. And to this il¬ 
legal transaction the complainants were parties, 
having received the stock of the Virginia corpora¬ 
tion—the price of the illegal sale. This may be 
regarded as legal in Virginia, and the courts of 
that State mav sanction and enforce it, because 
authorized by the Legislature of that State. But 
the courts in this District can give no sanction to 
it, because it violates an express provision of a 
statute in force here. That provision of ihe law 
is founded in a wise and beneficial public policy, 
intended to afford protection to all dealing with, 
or who may be interested in the solvent condition 
of the corporation, and the courts should ^trictly 
uphold and enforce that policy.” 
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Powers included in a charter in contravention of, 
or unauthorized by statute are void, and will be treat¬ 
ed as surplusage. 

The provision of Section 348, Title 5 “Corpora¬ 
tions” relating to trust companies, which provides that 
all corporations organized under the statute should 
possess “The powers and functions of corporations 
generally”, did not give to the Continental Trust Com¬ 
pany the power to purchase the stock of the Com¬ 
mercial National Bank, because the right and power 
of one corporation to purchase stock of another 
especially with its own funds, is not a general power 
or function of a corporation. 

In Dancy i\ Clark, 24 App. D. C. 487, 506, the court, 
referring to certain decisions cited by counsel, stated: 

“They are applicable in cases where a certifi¬ 
cate has been actually accepted and filed, and the 
company goes into operation, and afterwards a 
controversv arises between itself and its stockhold- 
ers, or between it and other persons, wherein the 
extent and validity of its powers are called in 
question. In such cases the certificate is upheld 
so far as it is valid and the illegal parts, if any, 
are disregarded.” 

In 14 Corpus Juris, p. 139, sec. 136, the rule is stated 
as follows: 

“If the corporations under a general statute, in 
drawing their articles, certificate, or charter, in¬ 
corporate therein a grant or assumption of greater 
powers or privileges than the governing statute 
allows, this will not necessarily prevent them from 
becoming incorporated, since the law will reject the 
excessive powers or privileges as surplusage. In 
such case the illegal or unauthorized matter is 
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void and all acts done in pursuance thepeof will 
be invalid; but the corporation is at lea^t one de 
facto, if not de jure, and its rights and title as to all 
matters authorized by the statute will not be sub¬ 
ject to collateral impeachment by reason] of such 
illegal or unauthorized matter.’’ j 

To the same effect is Fletcher Encyc., Voll 2, Sec. 
1120, p. 2072, as follows: 

“As has already been noticed, it is generally 
held that powers cannot be conferred on ^ corpo¬ 
ration by mere mention thereof in the articles of 
incorporation. This rule has been held applicable 
to the power to purchase stock in other corpora¬ 
tions.” 

In Eastern Plank Road Co. v. Vaughn, 14 N. Y. 548, 
it was held: 

“A second objection is, that the articled of as¬ 
sociation contain a provision not authorized by the 
act, viz., that the capital stock may be increased 
by the directors alone, without consulting the 
stockholders. The want of authority for this pro¬ 
vision cannot affect the validity of the incorpora¬ 
tion. i 

“If unauthorized provisions are added all acts 
done pursuant to such provisions will be void; but 
until the company is proceeded against for an 
abuse of its franchise, its rights as a corporation 
will not be affected by such unauthorized provi¬ 
sions.” 

To the same effect is the case of Becker v. Uni\ntown 
B. <£ L. Assn., 88 Pa. St. 211, where is was state<|: 

“I think the law to be clear, that in corporations 
formed under the general laws, it is no objection 
that the articles of association contain provisions 
not authorized by the act. If unauthorized provi¬ 
sions are added, all acts done in pursuance of such 
will be void, but until the corporation is proceeded 
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against for an abuse of its franchises, its right as 
a corporation will not be affected by such unau¬ 
thorized powers.” Followed Allbright v. Lafay¬ 
ette Bldg. & Sav. Assn., 102 Pa. St. 411. 

And the case of 

City of Benton Harbor App. v. Mich. Fuel & 
Light Co., 250 Mich. 614, 231 N. W. 52, 71 
A. L. R. 114, at 118, where the court stated: 

“A corporation’s powers are granted to it and 
defined by its corporate franchise construed in 
connection with the pertinent constitutional and 
statutory provisions then in force.” 

See also: 

Woodbery et al. v. McClurg, Atty. Gen. 78 
Miss. 831. 

Ganse v. Commonwealth Trust Co., 196 N. Y. 
134. 

Parsons et al. v. Tacoma Smelting & Refining 
Co., infra. 

Ballatine on Corporation, p. 223, note 124. 

People ex rel. Peabody v. Chicago Gas Trust 

Co., 8 L. R. A. 497 and note. 

Unless the statute expressly gives to a corporation 
the power to purchase with its funds the capital 
stock of another corporation, that power cannot 
be implied and such purchase is ultra vires, void 
and of no effect . 

It is freely conceded that a bank may under certain 
conditions acquire stock of another corporation, as, for 
instance, when it sells stock held by it as collateral to 
a note. But unless the bank or trust company acquired 
the stock in isuch manner or in the usual course of 
business, such acquisition by the bank or trust com- 
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pany, unless expressly authorized by the statute that 
creates it, is void. 

The general principle is stated by this conrt in the 
case of National Association of C. P. A. United 
States, 53 App. D. C. 391, 393, as follows: 

“We but state an elementary principle! when we 
say that a corporation is a juristic person created 
by the sovereignty. Elliott on Private Corpora¬ 
tions, Sec. 8. According to the doctrine of gen¬ 
eral capacity, which prevails in England, a cor¬ 
poration has all the powers of a natural person 
except where a statute provides otherwise. Pol¬ 
lock on Contracts, 119; Baldwin’s Modern Pol. 
Inst. 206. But that doctrine does not apply in the 
United States. Here we have the rule of; special 
capacity, under which a corporation has nO powers 
but those expressly conferred on it, and such in¬ 
cidental powers as may be reasonably necessary 
to carry those expressly granted into effect. 
Thomas v. Railroad Co., 101 U. S. 71, 82, 25 L. ed. 
950; Oregon Railway & Navigation Co. ,v. Ore¬ 
gonian Railway Co., Ltd., 130 U. S. 1, 9 Sup. Ct. 
409, 32 L. ed. 837; Waters-Pierce Oil Co. v. Texas, 
177 U. S. 28, 43, 20 Sup. Ct. 518, 44 L. ed. 657 ; 
State v. Lincoln Trust Co., 144 Mo. 562, 45 S. W. 
593.” 

I 

This is true with respect to the power to purchase 
stock in other corporations. 

4 4 There would seem to be little doubt, either up¬ 
on principle or authority, and independently of ex¬ 
press statutory prohibition of the same, that one 
corporation cannot become the owner of aiy por¬ 
tion of the capital stock of another corporation 
unless authority to become such is clearly con¬ 
ferred by statute.” 

Ruling Case Law, Vol. 7 p. 296. I 
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In the case of Parsons et al. v. Tacoma Smelting & 
Refining Co., 25 Wash. 508, 65 Pac. 765, the court re¬ 
views the authorities and states: 

“As has been observed, the new company holds 
a majority of the stock of the old company. Some 
confusion arises upon the investigation into the 
right of one corporation to hold stock in another, 
or become a member thereof, w’hen the inquiry is 
made into prohibitions upon the powers of a cor¬ 
poration rather than directed to the enumeration 
of powers conferred upon it. It has always been 
true that corporations have only such powers as 
are granted to them by the state, and when a cor¬ 
porate act is questioned, the affirmative is upon 
the corporation to show its authority; It is not 
entirely correct to draw a right line between cor- 
portions which are quasi public and another class 
designated as private. The state will more readily 
interfere, perhaps, when the duty of a corpora¬ 
tion is public than when it is merely a trading or 
manufacturing, or commercial company; but we 
apprehend that the rights of stockholders are 
equally protected in both. It was said by this 
court in Spokane v. Amsterdamsch Trustees Han- 
toor, 22 Wash. 172 (60 Pac. 141): 

‘It may also be further observed that a cor¬ 
poration cannot enlarge its powers beyond legis¬ 
lative grant by any statement in its articles of 
incorporation. * * * The corporation cannot 
make any contract or do any business except as 
authorized by legislative grant.’ 

Morowitz, Private Corporations, Sec. 431 says: 
‘A corporation has no implied right to purchase 
shares in another company for the purpose of 
controlling its management. Nor may a cor¬ 
poration hold shares in another company as an 
investment, unless this be the usual method of 
carrying on its own proper business.’ 

Thompson, Corporations, Sec. 6405, stated the 
rule: 
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‘ * ' * In the absence of an enabling statute au¬ 
thorizing the formation of a corporation with 
such powers, it cannot acquire them merely by 
assuming them in its articles of corporation.’ 

* * * The expression of such power in the 
articles of incorporation of a new company, as has 
been observed, cannot extend the corporate powers 
beyond those expressed in the statutes.” 

In the case of First National Bank of Charlotte v. 
National Exchange Bank of Baltimore, 92 U. S. 122, 23 
L. ed. 679, Mr. Chief Justice Waite said: 


“Dealing in stocks is not expressly prohibited; 
but such a prohibition is implied by the failure to 
grant the power.” 


In a later case in the Supreme Court of the United 

States California National Bank v. Kennedy, 167 U. S. 

362; 42 L. ed. 198, the Supreme Court, in speaking of 

the power to purchase stock which was not expressly 

prohibited by the enabling Act, said 

“The prohibition is implied from the failure to 
grant the power.” 


So in Delavergne R . M. Co. v. German Sav. Inst., 
175 U. S. 40; 44 L. ed. 65, it was held concerning the 
power of the corporation to purchase stock of another 
corporation: 


“But as the powers of corporations, created by 
legislative act, are limited to such as the act ex¬ 
pressly confers, and the enumeration of these im¬ 
plies the exclusion of all others, it follows tjhat un¬ 
less express permission be given to do so, ij; is not 
within the general powers of a corporation to pur¬ 
chase the stock of other corporations for tie pur¬ 
pose of controlling their management.” (The 
court citing cases.) 
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4 * . * In the absence of an enabling statute au¬ 

thorizing the formation of a corporation with 
such powers, it cannot acquire them merely by 
assuming them in its articles of corporation.’ 

* * * The expression of such poweit in the 
articles of incorporation of a new company, as has 
been observed, cannot extend the corporate powers 
beyond those expressed in the statutes.’’ 

In the case of First National Bank of Charlotte v. 

National Exchange Bank of Baltimore, 92 U. S. 122, 23 

L. ed. 679, Mr. Chief Justice Waite said: 

“Dealing in stocks is not expressly prohibited; 
but such a prohibition is implied by the failure to 
grant the power.” 

In a later case in the Supreme Court of the United 

States California National Bank v. Kennedy, lj>7 U. S. 

362; 42 L. ed. 198, the Supreme Court, in speaking of 

the power to purchase stock which was not expressly 

prohibited by the enabling Act, said 

“The prohibition is implied from the failure to 
grant the power.” 

So in Delavergne R. M. Co. v. German Sav. Inst., 
175 U. S. 40; 44 L. ed. 65, it was held concerning the 
power of the corporation to purchase stock of another 
corporation: 

“But as the powers of corporations, created by 
legislative act, are limited to such as the 'act ex¬ 
pressly confers, and the enumeration of thlsse im¬ 
plies the exclusion of all others, it follows that un¬ 
less express permission be given to do so, if is not 
within the general powers of a corporation f;o pur¬ 
chase the stock of other corporations for the pur¬ 
pose of controlling their management.” (The 
court citing cases.) 
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In Logan County National Bank v . Townsend, 139 
U. S. 67; 35 L. ed. 107, Mr. Justice Harlan, in the opin¬ 
ion of the court stated: 

‘ ‘ It is undoubtedly true, as contended by the de¬ 
fendant; that the National Banking Act is an en¬ 
abling Act for all associations organized under it, 
and that a national bank cannot rightfully exer¬ 
cise any powers except those expressly granted by 
that Act, or such incidental powers as are neces¬ 
sary to carry on the business of banking for which 
it was established. ’ ’ 

It therefore follows from the decisions which we have 
quoted that since the Code of the District of Columbia 
does not expressely permit or authorize the purchase 
by one corporation of the capital stock of another, that 
power cannot be implied, nor can this withholding of 
power by the Congress be cured or corrected by the in¬ 
clusion of such a power in the charter of the Con¬ 
tinental. For these reasons the purchase by the Con¬ 
tinental Trust Company with its own funds of capital 
stock of the Commercial National Bank was ultra vires 
and void. 

Inasmuch as the purchase by the Continental of the 
stock of tlie\ Commercial is ultra vires and void , the 
Continental is not subject to or liable for the assess¬ 
ment made by the Comptroller against it as an alleged 
stockholder . 

We now proceed to discuss the liability of the Conti¬ 
nental for the assessment made by the Comptroller 
against it as an alleged stockholder of the Commercial. 
We have confined ourselves to the decisions of the Su¬ 
preme Court of the United States, omitting therefrom 
innumerable cases in the Federal courts and state 


49 


courts which are in accord with the decision^ herein¬ 
after considered. 

The leading case on this subject is California Na¬ 
tional Bank v. Kennedy , 167 U. S. 362; 42 L.| ed. 196. 
In January, 1890, the California Savings Banks began 
business. Through its officers the California National 
Bank became a holder of shares of stock in the Savings 

i ° 

Bank. In December, 1890, and January, 189)1, a 5% 
dividend was paid on the stock of the Savings iBank. 

The Savings Bank became insolvent, suspending No¬ 
vember 12, 1891; the receiver of the National Bank 
qualified December 29, 1891. Action was brought 
against both banks—against the Savings Bank for a 
deposit and against the National Bank on the ground 
that it was a holder of shares of stock in the Savings 
Bank, and as such was liable under California laws to 
pay the debts of the Savings Bank in proportion to the 
amount of stock held. The National Bank denied it 
was owner of any stock, and if any was ever issued to 
it it was without due authority from the banl^: in its 
corporate capacity and without authority of la^v. 

Judgment was obtained against both banks. Motion 
for new trial was overruled. On writ of erroi] to the 
Supreme Court the judgment was reversed. It was 
there held: 

“The power to purchase or deal in stock of an¬ 
other corporation, as we have said, is not eipress- 
ly conferred upon national banks, nor is it an act 
which may be exercised as incidental to the powers 
expressly conferred. A dealing in stocks Js con¬ 
sequently an ultra vires act. Being such, it is with¬ 
out efficacy. Pearce v . Madison & L R. Co. J 62 U. 
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S. 21, How. 441, 445, (18:184, 185). Stock so ac¬ 
quired creates no liability to the creditors of the 
corporation whose stock was attempted to be 
transferred. 1 Cook Stock & Stockholders p. 435, 
Sec. 316, Note 1, and authority there cited. 

* * * The claim that the bank in consequence of 
the receipt by it of dividends on the stock of the 
savings bank is estopped from questioning its 
ownership and consequent liability is but a reitera¬ 
tion of the contention that the acquiring of stock 
by the bank under the circumstances disclosed 
was not void but merely voidable. It would be a 
contradiction in terms to assert that there was a 
total want of power by any act to assume the lia¬ 
bility, and yet to say that by a particular act the 
liability resulted. The transaction being absolute¬ 
ly void could not be confirmed or ratified. As was 
said by this court in Union P. R. Co. v. Chicago R. 
1. <& P. R. Co., 163 U. S. 564, (41:265), speaking 
through Mr. Chief Justice Fuller (p. 581) (271): 

‘A contract made by a corporation beyond the 
scope of its powers, express or implied, on a 
proper construction of its charter, cannot be en¬ 
forced or rendered enforceable by the application 
of the doctrine of estoppel 

First National Bank of Concord, N. H. v. Hawkins. 
179 U. S. 364; 19 Sup. Ct. Rep. 739, 43 L. ed. 1007. 

Hawkins was the receiver of the Indianapolis Na¬ 
tional Bank, declared insolvent July 24, 1893. An 
assessment of $100 per share on the capital stock to 
enforce the! individual liability of stockholders was 
ordered by the Comptroller. 

On May 2,1889, defendant with a portion of its sur¬ 
plus funds purchased from a third party 100 shares 
of stock in the Indianapolis Bank as an investment, 


and appeared on the books of the Indianapolis Bank 
as a stockholder. It received the annual dividends de¬ 
clared. 

Judgment was entered against the defendant. The 
judgment was affirmed by the Circuit Court of Ap¬ 
peals and a writ of error was allowed by the Supreme 
Court. Two questions were then presented for consid¬ 
eration : 

(1) Can one national bank lawfully hold ^tock in 
another as an investment? 

« l 

(2) If not, and there is an actual purchase, is the 
bank estopped to deny its liability as a stockholder on 
an assessment? 

The cases of First National Bank v. National Eoc- 
change Bank, 92 U. S. 122, and California National 
Bank v. Kennedy, 167 U. S. 372, were cited with ap¬ 
proval. 

After discussing the evils that might result from 
the allowance of such activities, Mr. Justice Shiras 
stated: 

“Without pursuing this branch of the subject 
further, we are satisfied to express our conclu¬ 
sion, upon principle and authority that the plain¬ 
tiff in error, as a national banking association, 
had no power or authority to purchase vrith its 
surplus funds as an investment and hold as such, 
shares of stock in the Indianapolis National Bank 
of Indianapolis .’ 9 

The court then quoted with approval excerpts from 

the opinion in the Kennedy case, and continued: 

a* * * transaction being absolutely voicjl could 
not be confirmed or ratified.” 
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In First Nat. Bank v. Converse, 200 U. S. 424; 50 L. 
ed. 537, the court, after citing California National Bank 
v. Kennedy „ supra; Logan Comity National Bank v. 
Townsend\ 139 U. S. 67; First National Bank v. Na¬ 
tional Exchange Bank, 92 U. S. 128, and other de¬ 
cisions effecting the power of one corporation to pur¬ 
chase stock in another corporation and its liability for 
assessment made thereupon, stated: 

“The speculative venture, therefore, which the 
bank undertook, as held by the Minnesota court, 
when it engaged in taking the stock in the thresher 
company, being ultra vires, it follows, under the 
settled rules hitherto applied by this court, that 
the bank, despite the subscription, was entitled to 
plead its want of authority as a defense to the 
claim of the receiver.” 

The court in First National Bank v. Converse re¬ 
stated the doctrine laid down in the case of De la 
Vergna R. M. Co. v. German Sav. Inst., 175 U. S. 40, 
as follows: 

“The doctrine that no recovery can be had upon 
the contract is based upon the theory that it is 
for the interest of the public that corporations 
should not transcend the limits of their charters; 
that the property of stockholders should not be 
put to the risk of engagements which they did not 
undertake; that, if the contract be prohibited by 
statute, everyone dealing with the corporation is 
bound tp take notice of the restrictions in its 
charter, whether such charter be a private act or 
a general law under which corporations of this 
class are organized.” 

The same question was presented in Merchants Na¬ 
tional Bank v. Wehrman, 202 U. S. 295; 50 L. ed. 1037. 
Mr. Justice Holmes, in rendering the opinion of the 
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court, cited First National Bank v. Converse, supra, 
and stated, as was held in the California National Bank 
v. Kennedy, supra, that since the transaction Was ultra 
vires the bank was not estopped to set up the jiefense, 
although it had received certain benefits in the iransac- 
tion. The opinion stating: 

“No doubt the security might be realized with¬ 
out the pledgee ever becoming a member of the 
firm. It is not necessary in this case to s^v that 
shares like the present should not be accented as 
security in anv form bv a national bank, bht such 
a bank cannot accept an absolute transfer <^f them 
to itself. It recently has been decided thajt a na- 
tional bank cannot take stock in a new speculative 
corporation, with the common double liability, in 
satisfaction of a debt. * * * As the bajnk was 
not estopped by its dealings to deny that iff was a 
partner, it is not estopped to deny all liability for 
partnership debts. (Citing cases.) It seems to us 
unnecessary to add more in order to show tnat the 
claim against the plaintiff in error must ^)e dis¬ 
missed.” 

It is conclusive, therefore, that the assessment 
against the Continental Trust Company for Its at¬ 
tempted ownership of stock of Commercial National 
Bank is invalid, impossible of ratification, and incap¬ 
able of being considered as a legal debt or obligation of 
the Continental Trust Company. 

2. Claims of several banks for money loaned Con¬ 
tinental Trust Company with which to buy stock of the 
Commercial National Bank and its own stock . 

It is alleged in the Bill of Complaint that thq Con¬ 
tinental Trust Company in order to purchase addi¬ 
tional shares of stock of the Commercial National Bank 
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and its own stock borrowed money from the Com¬ 
mercial National Bank, United States Savings Bank, 
District National Bank and from the Bank of Loudoun 
County, Virginia; that the lending banks knew that the 
money so borrowed was to be used to purchase such 
stock; and that it was used solely for that purpose, and 
from which the Continental Trust Company received 
no benefit (Rec. 8). 

All of the above named banks, with the exception of 
the Bank of Loudoun .County, were made parties to 
this proceeding (Rec. 5, 7). An attempt was made to 
make the Bank of Loudoun County a party, but the at¬ 
tempted service was quashed. 

We maintain that the lending banks above mentioned 
having knowledge that the money borrowed was to be 
used for an unlawful purpose are not entitled to have 
it repaid, especially since no benefit therefrom was de¬ 
rived by the Continental Trust Company. 

In Standard Sav . & Loan Assn . v. Aldrich, 163 Fed. 
217, decided in the Circuit Court of Appeals of the 
Sixth Circuit, it appeared that a building and loan as¬ 
sociation, in violation of its powers, borrowed money 
for the purpose of paying withdrawing shareholders. 
Mr. Justice Lurton in his opinion held that the pur¬ 
pose for which the money was borrowed w^as ultra 
vires, and as the lender of the money had knowledge of 
the purpose for wilich the money w’as borrowed, no re¬ 
covery could be had upon the debt incurred, and stated: 

“We conclude therefore that no authority ex¬ 
isted, express or implied, to borrow money to meet 
the claims of withdrawing shareholders. Such a 
borrowing would not be for the purpose of paying 
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debts and liabilities in due course of business. 
Blackburn Building Society v. Cunliffe Brooks Co., 
L. R. 22 Ch. Div. 61, affirmed in L. R. 9 Ajpp. Cas. 
856. Appellants, as we have before stated, had 
notice that the borrowing was for the payment of 
withdrawing shareholders and are constructively 
charged with knowledge that the managers were 
acting without power in so doing and in assigning 
the mortgages of borrowing shareholder^ to se¬ 
cure the loan. A contract beyond the scope of the 
powder of the Michigan Association, expresls or im¬ 
plied, cannot be enforced by an appeal to tjie rules 
of estoppel. Any such application of the doctrine 
would be, in effect, to enlarge the power] of the 
corporation in accordance with the discretion of 
its managers, violating thereby the rights bf inno¬ 
cent shareholders and a sound public policy. Cen¬ 
tral Transportation Co. v. Pullman’s Palace .Car 
Co., 139 U. S. 60,11 Sup. Ct. 478, 35 L. Ed. i)5 (and 
citing other cases). In McCormick v. E\larket 
Bank, one of the cases cited, the court said: 

‘The doctrine of ultra vires, by which a cpntract 
made by a corporation beyond the scope of jits cor¬ 
porate powers, is unlawful and void, and vyill not 
support an action, rests, as this court hafe often 
recognized and affirmed, upon three (jlistinct 
grounds: The obligation of anyone contracting 
with a corporation to take notice of the legal limits 
of its powers; the interest of the stockholders, not 
to be subject to risks which they have never under¬ 
taken ; and, above all, the interest of the j public 
that the corporation shall not transceiid the 
powers conferred upon it by law. (Citing 
cases.) 7 77 

The same principle cited in the case of Std/ndard 
Bldg. & Loan Assn. v. Aldrich, supra, has been likewise 
stated by the Maryland Court of Appeals in the case of 
Weckler v. First National Bank, 42 Md. 582, where the 
bank sold bonds on commission in violation of its 
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charter powers but paid over the proceeds to the own¬ 
ers of the bonds. The bank no longer having any por¬ 
tion of the funds in its possession, it was held that not 
having any of the plaintiff’s money obtained by the 
means of sale of the bonds, the defense of ultra vires 
was open to it. 

In the case of Western Maryland Railroad Co . v. 
Blue Ridge Co., 102 Md. 307, the court, in a very ex¬ 
haustive opinion, recognizes the principle that if the 
proceeds of the illegal transaction, or any portion 
thereof, still remain in the hands of the corporation, it 
is required to repay the money, parted with all 
the proceeds, and not paid but if it has valid obliga¬ 
tions, the defense of ultra vires is open to it and there 
can be no recovery upon the illegal contract. 

On pages 314, 315 of the opinion the court further 
holds that if the funds are no longer in the possession 
of the borrowing corporation, the plaintiff cannot sus¬ 
tain his cause of action by relying upon the doctrine of 
estoppel, saying: 

“In short, the rule that an ultra vires contract, 
even though there has been no acquiescence and 
changed situation as to property, and part per¬ 
formance, can have no such vitality imparted to 
it by the principle of estoppel as to sustain an ac¬ 
tion at law by one of the parties to the void con¬ 
tract in a suit directly upon the contract, is af¬ 
firmed by so many cases in England and America, 
in all the courts, that it would serve no useful pur¬ 
pose to cite them. A list of them covering two 
pages will be found set out on pages 54 and 55 of 
29 A. & E. Encyc. of Law, end. Ed.” 

It will be observed from the authorities set forth 
above, therefore, that there can be no recovery against 
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the Continental Trust Company by the District Na¬ 
tional Bank, United States Savings Bank, Commercial 
National Bank of Washington, D. C. and the Loudoun 
National Bank of Leesburg, Virginia, for the money 
borrowed from these banks to purchase stock of the 
Commercial National Bank, because the Continental 
Trust Company no longer has in its possession the 
money so borrowed, or any portion thereof. The in¬ 
clusion of such claims in the basis for assessment is 
an error of law. 

We do not deem it essential to cite authority for the 

J i 

proposition that the purchase by the Continental Trust 
Company of its own stock was unlawful and void. It 
is alleged that the money borrowed by the Trusp; Com¬ 
pany from the Commercial National Bank was all used 
for that purpose. As the Commercial had notice of the 
purpose of the loan, and as no benefit accrued to the 
Continental therefrom, it follows necessarily thht such 
claim is invalid, and its inclusion on the basis of as¬ 
sessment is an error of law. 

3. Claim of the Receiver of Commercial National' 
Bank for deposit liability, interest thereon, and expens¬ 
es incident to transfer of deposit and liquidation of 
assets . 

The Continental Trust Company and the Commer¬ 
cial National Bank entered into an agreement oi]i Jan¬ 
uary 18, 1930. A copy of that agreement was fi^ed as 
Exhibit “A” to the Bill of Complaint (Rec. 1^). It 
provided in substance for cancellation of the deposit 
liability of the Trust Company and the liquidation of 
its assets. 
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Paragraphs 1 and 2 of the agreement stipulated for 
the transfer of the deposits in the Continental Trust 
Company to i the Commercial National Bank and the 
complete assumption of the deposit liability by the 
Commercial National Bank. It should be noted here 
that it is alleged in the Bill of Complaint that all of 
the depositors of the Trust Company accepted the Com¬ 
mercial National Bank as the obligor with respect of 
such deposits. 

Paragraph! 3 of the agreement provided for the 
liquidation of the assets of the Trust Company by the 
Commercial National Bank “without compensation”, 
in conjunction with a committee appointed by the Trust 
Company. 

The Commercial National Bank upon the signing of 
the agreement of January 18, 1930, contrary to the 
plain provisions of the agreement and over the ob¬ 
jection of the Continental Trust Company, set up a 
charge against the Trust Company of the amount of 
deposit liability as if the Trust Company was still "lia¬ 
ble thereon. This charge was reduced from time to 
time upon the sale of assets of the Trust Company. 
In addition the Commercial National Bank charged 
the Trust Company interest on the deposit liability, 
and the reduced balances thereof, as if such liability 
was debt due from the Trust Company to the Bank; 
and charged the Trust Company for sums expended 
in liquidation of the assets mentioned in the agree¬ 
ment. 

The foregoing procedure and results thereof were 
adopted by the Comptroller, and the items charged 
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against the Trust Company by the Bank are used by 
the Comptroller as a basis for the assessment against 
the stockholders of the Continental Trust Company. 

The appellants contend that such action by the 
Comptroller is a plain error of law. The agreement 
of January IS, 1930, is plain and unambiguous. Un¬ 
der its terms as far as the Commercial National Bank 
was concerned the Continental Trust Company ifelieved 
itself of its deposit liability. There is no justification 
for the deposit liability charge or interest thereon. 
The assets of the Trust Company were not transferred 
to the Commercial National Bank as collateral secur¬ 
ity for the payment of the deposits in the sense that 
the Trust Company would be liable for any dedciencv 
in the event the assets were not liquidated for a sum 
sufficient to pay the amount of the deposits. Nor was 
the Continental Trust Company liable for expenses in¬ 
cident to liquidation. Such expenses might possibly 
be charged against amount derived from liquidation, 
and reduce the sum which it was contemplated might 
eventually come back to the Continental, but the agree¬ 
ment cannot be stretched to saddle upon the Conti¬ 
nental or its stockholders the expense of liquidation. 


Of course, it is conceded that if any of the depositors 
of the Continental Trust Company had refused to ac¬ 
cept the Commercial National Bank as the obligor on 
the deposits, the Trust Company would have remained 
liable and indebted to such depositors until full pay¬ 
ment thereof. But where all of the depositors released 
the Trust Company and accepted the Bank as the sole 
obligor the situation is different and the Trust Com- 
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pany cannot be liable or indebted to anyone, with re¬ 
spect of the deposit liability. 



The appellants are entitled to a declaration of their 
rights by virtue of the Declaratory Judgment Act. 

The appellants pray in Prayer No. 4 of their bill 
that the court declare the rights of the parties and 
construe Section 361 of the District of Columbia Code 
pursuant to the provisions of the Act of June 14, 1934 
(Title 28, Section 400 U. S. C.) and to declare and de¬ 
cree that the appellants, as stockholders of the Con¬ 
tinental Trust Company, are liable for the debts and 
contracts of said company to the creditors thereof, 
and at their suit, and are not liable as stockholders in 
a national banking association. The Declaratory Judg¬ 
ment Act reads as follows: 

“(1) In cases of actual controversy except with 
respect to Federal taxes the courts of the United 
States shall have power upon petition, declaration, 
complaint, or other appropriate pleadings to de¬ 
clare rights and other legal relations of any in¬ 
terested party petitioning for such declaration, 
whethet or not further relief is or could be prayed, 
and such declaration shall have the force and ef¬ 
fect of a final judgment or decree and be review- 
able as such. 

“(2) Further relief based on a declaratory 
judgment or decree may be granted whenever nec¬ 
essary or proper. The application shall be by 
petition to a court having jurisdiction to grant 
the relief. If the application be deemed sufficient, 
the court shall, on reasonable notice, require any 
adverse party, whose rights have been adjudicated 
by the declaration, to show cause why further re¬ 
lief should not be granted forthwith. 
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“(3) Wlien a declaration of right of the grant¬ 
ing of further relief based thereon shall involve 
the determination of issues of fact triable by a 
jury, such issues may be submitted to a jury in 
the form of interrogatories, with proper instruc¬ 
tions by the court, whether a general verdict be 
required or not.” 

The relief prayed for in the bill is clearly one of 
the types of situations that the Act contemplates. The 
Act is remedial in character and is to be liberally con¬ 
strued (Zenie Bros. v. Miskened, 10 F. Supp. 779). If 
the appellants are denied any relief under this Act, 
they will be deprived of asserting the defenses set 
forth in this bill in an action at law to enforce the 
stockholders liability. It is only by granting jhe ap¬ 
pellants injunctive or declaratory relief that their 
rights can be saved and their property protected. 

The declaratory judgment has been a feature of the 
law in a substantial number of the states for some 
years and is a procedure now recognized by the statu¬ 
tory law of the United States as above shown. This 
form of procedure received favorable recognition by 
the Supreme Court of the United States in the case 
of Nashville, C. & St. L. Rif. Co. v. Wallace, 288 U. S. 
249, 262, 263 (1933). In the instant case, as in the 
Supreme Court case just referred to, there is presented 
a justiciable controversy. The controversy in this case 
is whether the Comptroller and his receiver have any 
legal right or authority under authority of the Nation¬ 
al Banking Act or under the Code of Laws of thje Dis¬ 
trict of Columbia to levy and enforce an assessment 
on their stock against the stockholders of the Conti¬ 
nental Trust Company. Furthermore, there exists a 
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present threatened harm to the appellants and not 
merely an illusory fear on their parts. This is the type 
of ease in which a court may make use of a declaratory 
judgment settling the rights of the parties in the prem¬ 
ises. This court therefore has power to construe Sec¬ 
tion 361 as applied to the appellants. 

It seems clear that the remedy by declaratory judg¬ 
ment is available to the appellants in this case in order 
that they may have their rights with respect to Sec¬ 
tion 361 determined before any proceedings shall have 
been taken against them thereunder, or to use an an¬ 
alogy made by Prof. Borchard, of the Yale Law School, 
an authority on the subject of declaratory judgments, 
in order that one mav bo able to find out whether it is 
a mushroom or a toadstool before he eats it (Congres¬ 
sional Record 70th Cong. 1st Sess. Vol. 69, No. 33, p. 
2108). Moreover, the right of a party to have his 
rights determined at the outset is illustrated in a series 
of decisions by the Supreme Court made prior to the 
enactment of the Declaratory Judgment Act in which 
irreparable damage would have ensued had not equit¬ 
able relief been granted. These cases are typified by 
Pierce v. Society of Sisters, 268 U. S. 510; Terrace v. 
Thompson, 263 U. S. 197, and Pennsylvania v. West 
Virginia, 262 U. S. 553. 

That the present case falls within the group of situa¬ 
tions which the Declaratory Judgment Act was de¬ 
signed to cover is made clear by Prof. Borchard in his 
work on the Declaratory Judgment Act. He there 
states (Borchard, Declaratory Judgments, (1934), p. 
560): 
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“ Constitutionality being conceded, the construc¬ 
tion and interpretation of statutes and ordinances 
and the question of their application is a Common 
quest of declaratory action. 

44 Instead of staking their whole relief on a pre¬ 
carious writ of injunction which, if denied for tech¬ 
nical reasons, leaves the substantive reason unde¬ 
termined, the practice in England and in America 
states adopting the declaratory judgment is to 
combine a request for a declaration with a request 
for an injunction or other coercive relief] if the 
declaration alone is not relied on. If, then, the 
injunction is denied, either on procedural pv sub¬ 
stantive grounds, the declaration may yet b^ issued 
and almost always serves fully the purposes in 
view. Citing London Ass’n of Shipowners & 
Brokers vs. London & India Docks Joint Commit¬ 
tee, 1892, 3 Ch. 242; Islington Vestry vs. Hornsey, 
1900, 1 Ch. 695; Sigal v. Wise, 114 Conn. 297, 158 
A. 891 (1932) Erwin Billiard Parlor v. Buckner, 
156 Tenn. 278, 300 S. W. 565.” 

An examination of all the Judiciary Committee re¬ 
ports of both the Senate and the House of Representa¬ 
tives on the Federal Declaratory Judgment |\ct (1) , 
of the reports of the Committee hearings and tpe dis¬ 
cussion and debate on the Act appearing in th^ Con- 


(1) A bill to authorize the Courts of the United States to render 
declaratory judgments was first introduced in the 65th Congress on Jan¬ 
uary 7. 1919 (65th Congress, S. 5304). It was not until the 69th Congress, 
however, that a similar bill was passed by either branch of Congress. 
In that Congress a bill was introduced in the House of Representatives 
on December 14, 1925 (H. R. 5365), reported favorably by the Committee 
on the Judiciary on April 19, 1926 (H. Rep. No. 928) and passed by the 
House on May 17, 1926. Likewise in the 70th Congress a declaratory judg¬ 
ments bill was introduced (H. R. 5623), reported favorably (H. Rep. No. 
366) and passed on January 25, 192S. Although a bill was introduced in 
the 71st Congress (H. R. 23) and reported favorably (H. Rep. NoJ 94), no 
action was taken thereon. In the 72nd Congress a bill (H. R. 4(524) was 
introduced on December S, 1931, reported favorably on February 26, 1932 
(H. Rep. No. 627), and passed by the House of Representatives on 'Decem¬ 
ber 19, 1932. An act was finally passed by the 73rd Congress. Second 
Session, authorizing the Federal Courts to render declaratory judg¬ 
ments. The bill was introduced in the House of Representatives (H. R. 
4337) and passed on May 7, 1934 (78 Cong. Rec. 8458). In the S|enate a 
separate bill was introduced (S. 588) and passed on June 6, 1934. S. 588 
was later reconsidered and indefinitely postponed and H. R. 4337 was 
passed in its place. The Act received the approval of the President on 
June 14, 1934. For a full legislative history of the various bills, see 
Borchard, Declaratory Judgments, 246 (1934). 
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gressional Record makes its apparent that Congress 
contemplated that one of the purposes of the Act was 
to empower the courts to construe and interpret stat¬ 
utes and ordinances where a controversy existed as to 
their meaning, and to determine their applicability to 
the interested parties. That is all that the appellants 
seek under their prayer for a declaratory judgment. 

The question of whether or not a declaratory judg¬ 
ment may be had in any given case is entirely apart 
from the question of wdiether such a case is one that 
demands the exercise of equitable jurisdiction by way 
of injunction. In other words, it is not a condition 
to the making of a declaratory judgment, as it is to the 
making of an injunction, that the particular complain¬ 
ant is in imminent danger of suffering irreparable dam¬ 
age and is without adequate remedy at law for the 
prevention of such damage. (Black v. Little, 8 Fed. 
Supp. 867.) This is the view of the Supreme Court as 
indicated by the following language from Nashville , C. 
<£ St. Louis Ry . v. Wallace , supra , in which the court 
said at page 264: 

“As the prayer for relief by injunction is not a 
necessary prerequisite to the exercise of judicial 
power, allegations of threatened irreparable in¬ 
jury w T hich are material only if an injunction is 
asked, may likewise be dispensed with if, in other 
respects, the controversy presented is, as in this 
case, real and substantial. Such was the purport 
and effect of our decision in Fidelity National 
Bank & Trust Co. v. Swope , supra , where it 'was 
held that a final judgment rendered by a state 
court in an adversary proceeding brought under a 

state statute to determine the validitv of liens 

•/ 

about to be imposed for benefits assessed under a 
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city improvement ordinance presented a ease with¬ 
in the appellate jurisdiction of this Court. Ac¬ 
cordingly, we must consider the constitutional 
questions raised by the appeal.” 

It is unbelievable that the Comptroller, directly or 
through any agent or agency, would take any action 
which would be contrary to the judgment of a court de¬ 
claring that he possessed no power to levy or jenforce 
an assessment against the appellants under Section 
361. But however that may be, the Declaratory Judg¬ 
ment Act does not leave the court powerlessu for it 
could then grant injunctive relief, as provided by sub¬ 
section 2 of the Declaratory Judgment Act. 


“further relief based upon a declaratory judgment 
or decree may be granted whenever necessary or 
proper.” 

: 

The appellants submit that the correct interpreta¬ 
tion of the Declaratory Judgment Act conclusively 
demonstrates that the trial court erred in denying such 
relief and in dismissing the bill of complaint. 

CONCLUSION. 

In view of the facts as disclosed by the bill of com¬ 
plaint, and the intervening petition and the authorities 
properly applicable thereto, it is apparent tljat the 
court erred in ^validating the assessment against the 
Continental Trust Company because of ownership of 
stock of the Commercial National Bank, and it holding 
that the stockholders were estopped from complaining 
of such illegal transaction. The court was in error in 
holding that the claims of the various banks for money 


loaned with which to purchase stock were valid fbr the 
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reasons that the lending banks knew the purpose for 
which the money was borrowed and because the Con¬ 
tinental Trust Company received no benefit from such 
loan. The court should have held that the action of 
the Comptroller in basing his assessment upon the 
claims of the Commercial National Bank growing out 
of the agreement of January 18,1930, was a plain error 
of law. Finally, we contend that the Continental Trust 
Company had ceased to transact the business for which 
it was incorporated; that all of the claims against it, 
with the exception, perhaps, of an infinitesimal sum 
were not incurred by the Continental Trust Company 
in the ordinary course of business and were illegal and 
void. For these reasons we believe that the final de¬ 
cree entered below should be reversed. 
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STATEMENT OF FACTS 

l 

This suit was commenced bv the filing bv certain 
stockholders, holding approximately 800 shares of 
stock of Continental Trust Company, of a bill of] com¬ 
plaint on behalf of themselves and other stockholders 
who might become parties, against the Comptroller of 
the Currency, the Receiver of Continental Trust Com- 




2 


pany, and the Receiver of the Commercial National 
Bank of Washington, for the purpose of enjoining the 
collection of a 100 per cent stock assessment levied 
upon stockholders of Continental Trust Company by 
the Comptroller of the Currency on May 29, 1935. Sub¬ 
sequently, three intervening petitions were filed on be¬ 
half of the so-called “Stockholders’ Committee” (E. 
20-40), on behalf of Linda C. Hahn and others (R. 
49-51), and George V. Earnshaw, et al. (R. 61-65), 
and these intervening petitioners are appellants here. 

The Comptroller of the Currency and the Receiver 
of Continental Trust Company filed motions to dismiss 
the bill of complaint (R. 68, 73) and to dismiss the 
various intervening petitions. After hearing on the 
motions to dismiss filed by the various defendants, Jus¬ 
tice Bailey sustained said motions in an opinion filed 
February 4, 1936 (R. 79), upon which a decree sustain¬ 
ing the several motions and dismissing the bill of com¬ 
plaint and' the several intervening petitions was en¬ 
tered on February 11, 1936 (R. 80), from which decree 
this appeal was taken (R. 81). The appeal has been 
abandoned by the plaintiffs, and is being carried for¬ 
ward bv the interveners onlv. 

The gist of the bill of complaint and the intervening 
petitions ('the intervening petitions contain the same 
subject matter as the bill of complaint) is as follows: 

That on January 18, 1930 Continental Trust Com¬ 
pany became the owner by purchase of 3,200 shares of 
stock of the Commercial National Bank, and thereafter 
became the owner of an additional 800 shares of stock, 
all by way of purchase and not by acquisition by fore¬ 
closure of' collateral, which purchase was ultra vires 
the bank and without authority of law; that after the 
appointment of a Receiver for the Commercial National 
Bank on February 28, 1933, the Acting Comptroller of 
the Currency levied a 100% assessment on the stock- 
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holders of the Commercial National Bank, including 
Continental Trust Company as the owner and holder 
of said 4,000 shares, which claim for assessment is an 
outstanding liability unlawfully asserted against Con¬ 


tinental Trust Company; 

That on January 18, 1930 the Commercial National 
Bank contracted with Continental Trust Company to 
buy its deposits aggregating approximately $2,600,- 
000.00 for the sum of $100,000.00, following which trans¬ 
action Continental Trust Company ceased to do busi¬ 
ness and surrendered its banking quarters, and has not 
since said date performed any banking functions; that 
subsequent to said sale, and due to an erroneous con¬ 
struction of the said contract, an indebtedness oif Com¬ 
mercial National Bank to Continental Trust Company 
was set up on the books of the former bank in the [sum of 
$2,600,000.00, which indebtedness did not exist, and in¬ 
terest was charged Continental Trust Company on said 
indebtedness as liquidation of its assets progressed, 
as a result of all of which there was reflected at the 
time of suspension of the Commercial National Bank 
an unpaid indebtedness to Continental Trust Company 
of $668,000.00, which sum included an interest item of 
approximately $200,000.00, all of which was due to an 
erroneous construction of the contract above referred 
to; that attempts were made to remedy said alleged 
wrongful entries on the books of the Commercial Na¬ 
tional Bank, but said corrections were not made t^y 
reason of the fact that the officers of both institutions 
conspired to continue said alleged wrongful entries and 
said alleged wrongful construction of the contract; 
that the Receiver of the Commercial National Bank 
has continued said alleged erroneous construction and 
has accepted said alleged improper book entries], and 
has claimed the existence of a liability of Contiiiental 
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Trust Company to Commercial National Bank, which 
in fact does not exist; 

That front January 19, 1930, to February 19, 1933, 
Continental i Trust Company borrowed various sums 
from the United States Savings Bank ($25,000.00), 
from the District National Bank of Washington ($50,- 
000.00), from Bank of Loudoun County ($13,000.00), 
and from Commercial National Bank in a large sum, 
for the purpose, to the knowledge of those banks, of 
purchasing stock of the Commercial National Bank, 
which said debts do not constitute valid claims as credi¬ 
tors of Continental Trust Company and which, upon 
a proper accounting, will be eliminated as claims 
against Continental Trust Company; that on March 9, 
1933, the Comptroller of the Currency appointed a Re¬ 
ceiver for Continental Trust Company, although that 
institution had not been dissolved, had no judgments 
against it, had no debts exceeding its assets, had no 
circulating notes outstanding, and was exercising no 
banking or trust functions; that said Receiver was ap¬ 
pointed under Section 720 of the Code (Title 5, Section 
347,1929 Code), but that said Section gave no authority 
to the Comptroller to appoint said Receiver and his 
appointment was contrary to law and invalid as to a 
corporation organized under the District of Columbia 
Code (Section 715 et seq. 1924 Code; Chap. 12, Title 5, 
1929 Code); 

That the stockholders have asserted to the Comp¬ 
troller the alleged invalidity of the claims above re¬ 
ferred to, but neither the Comptroller nor the former 
President of Continental Trust Company will inter¬ 
pose any defenses to said claims; that on May 29, 1935 
the Comptroller of the Currency levied a 100% assess¬ 
ment against stockholders of Continental Trust Com¬ 
pany predicated upon the alleged illegal claims above 
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discussed, upon the theory that the liability of stock¬ 
holders of a District of Columbia trust company was 
identical with the liability of stockholders in national 
banking associations, and upon the theory that lile had 
the same powers with reference to the liquidation of 
the former as the latter, whereas, Section 720 df the 
District of Columbia Code (1924) (Title 5, Section 347, 
D. C. Code 1929) does not give the power to order an 
assessment against such a corporation, all of which 
constituted an arbitrary exercise of power acting under 
an error of law; that the Receivers for the Commercial 
National Bank and Continental Trust Company are 
exercising no discretion as to their various trustjs for 
protection of stockholders, which requires the interven¬ 
tion of an equity court to prevent irreparable injury 
to them, since they can not assert these defens ss in 
an action at law brought by the Receiver to collecft the 
assessment. 

The effect of the prayers of the bill of complaini: and 
the several intervening petitions is that the Comptrol¬ 
ler of the Currency and the Receiver for Continbntal 
Trust Company be enjoined from enforcing the assess¬ 
ment, and that a declaratory judgment be entered to 
the effect that Continental Trust Company is exempt 
from liability as a stockholder of Commercial National 
Bank, that the assessment on the 4,000 shares of Com¬ 
mercial National Bank stock held by Continental Trust 
Company is not a debt of the latter, and that the stock¬ 
holders of Continental Trust Company are not liable 
in the same manner as are stockholders in national 
banking associations (R. 15-18). 

Briefly stated, then, the gist of the bill of complaint 
and intervening petitions is that the 100% assessment 
levied by the Comptroller of the Currency against 
stockholders of Continental Trust Company should be 
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cancelled and enforcement thereof should be enjoined 
and the Receiver appointed by the Comptroller of the 
Currency ; for Continental Trust Company should be 
removed, because said assessment was illegal and void 
and because there are no debts and liabilities of Con¬ 
tinental Trust Company for which the stockholders 
are liable to be assessed, and because the enforcement 
of the assessment and the continuance of the receiver¬ 
ship would constitute an arbitrary and unlawful exer¬ 
cise of power by the Comptroller of the Currency. 

The reasons advanced for the assertions that the 
Comptroller had no legal grounds for levying the as¬ 
sessment and upon which the right to injunctive relief is 
based, are: 

1. The purchase of stock of Commercial National 
Bank by Continental Trust Company was ultra 
vires. 

2. The contract of January 18, 1930 between 
Commercial National Bank and Continental Trust 
Company was erroneously construed with the re¬ 
sult that only an apparent debt to Commercial Na¬ 
tional Bank was created. 

3. The banks lending money to Continental 
Trust Company with knowledge that it was to be 
used for alleged ultra vires stock purchases can 
not enforce their debts. 

4. The appointment of a Receiver for Continen¬ 
tal Trust Company by the Comptroller of the Cur- 

rencv on March 9; 1933. was without authoritv of 
% * 

law. 

5. The Continental Trust Company is not liable 
for assessment on account of ownership of shares 
of stock of Commercial National Bank. 

6. That the Comptroller had no right to levy a 
stock assessment on trust companies organized 
under the laws of the District of Columbia. 

7. That the Receiver of Continental Trust Com¬ 
pany is not resisting bona fide the claims that have 
been asserted against that institution. 
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In order to avoid confusion, the following facts are 
to he especially noted: 1. Although there is consider¬ 
able discussion in the brief of appellants of a stock 
assessment levied against owners of stock of ti e Com¬ 
mercial National Bank, the ownership by Continental 
Trust Company of shares of the Commercial National 
Bank form no part of the basis for the stock assessment 
against stockholders of Continental Trust Company 
which is sought to be invalidated. Indeed, it is spe¬ 
cifically alleged in paragraph 6 of the bill of complaint 
(R. 4) that “the Comptroller has not allowed said claim 
as a proved claim against the Continental Trust Com¬ 
pany; 2. Although the liquidating agreement between 
the Commercial National Bank and Continental Trust 
Company is thoroughly discussed in the bill of com¬ 
plaint and brief of appellants, no claim growing out of 
such liquidating agreement forms any part of the basis 
for the assessment against the stockholders cf Con¬ 
tinental Trust Company which is sought to be invali¬ 
dated: .7. Entirely aside from any claims growing out 
of the liquidation agreement between the Commercial 
National Bank and Continental Trust Company and 
entirely aside from any claim against Continental Trust 
Company on account of its ownership of Commercial 
National Bank stock, claims aggregating mo-7 e than 
$347,000 have been allowed as vaCd claims against 
Continental Trust Company and such allowed claims 
include a number of small bills having nothing to do 
with any of the alleged ultra vires transactions ( R. 11); 
4. The stock!;aiders of Continental Trust Company 
seeking to avoid this stock assessment represent more 
than G015 shares of Continental Trust Company or 
more than a majority of such stock (R. 40, 41 and 
42); .5. There is no allegation anywhere in the bill of 
complaint that the stockholders of Continental Trust 
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Company did not affirmatively approve and have knowl¬ 
edge of all of the acts of Continental Trust Company 
alleged in the hill of complaint. Since the laiv requires 
that the transactions described have the approval of 
the stockholders, it will be assumed that such acts did 
have the approval of such stockholders. The interven¬ 
ing petition of George W Earnshaw, et al. ( R. 63) shows 
that the liquidating contract between the Commercial 
National Bank and Continental Trust Company and the 
purchase by Continental Trust Company of the stock 
of the Commercial National Bank were approved at a 
meeting of the stockholders of Continental Trust Com¬ 
pany. Among the stockholders represented by the Pro¬ 
tective Committee seeking to enjoin the levying of this 
stock assessment primarily on the ground of various 
alleged illegal acts by Continental Trust Company is 
the officer who ivas President of Continental Trust 
Company at the time all of the transactions complained 
of took place, and who executed in behalf of Continental 
Trust Company the liquidating agreement with the 
Commercial National Bank (R. 35, 36, 48). 

In dismissing* the bill of complaint and the several 
intervening petitions Justice Bailey held in his opinion 
(R. 79-SO) that since the stockholders of Continental 
Trust Company did not object to the purchase by that 
bank of stock of Commercial National Bank, and since 
it is not shown that they did not participate in it and 
did not receive any dividends arising from this stock, 
the stockholders have not shown that no estoppel oper¬ 
ates against them to assert that the purchase of the 
stock was illegal; that there is no substantial difference 
in the statutes imposing liability on stockholders of a 
trust company and stockholders of a national bank; 
that the powers of the Comptroller are practically the 
same in either case and in the absence of illegal con- 



9 


duct there is a strong presumption of regularity on the 
part of the Comptroller of the Currency and the Courts 
are bound by his action; and that since Continental 
Trust Company borrowed money and was bound to 
its re-payment and since other claims are asserted 
against it, the assessment of the full amount of the 
stockholders' liability teas proper, since the stockhold¬ 
ers are entitled to a return in the future of any surplus 
that may remain after payment of liabilities of Con¬ 
tinental Trust Company. 

ARGUMENT 


It is respectfully submitted that the Court be}ow 
committed no error in sustaining* the motions to dismiss 
and in dismissing* the bill of complaint and intervening 
petitions for the following reasons: j 

1. Stockholders Can Not Attack the Findings or Deci¬ 
sions of the Comptroller of the Currency Upon |he 
Question of the Necessity for an Assessment dnd 
the Amount Thereof, Except for Fraud, Ab^ise 
of Official Discretion, or Mistake of Law, His de¬ 
cisions and Action in That Regard Being Final. 

The gist of the bill of complaint and the seve* 
veiling petitions is that there is no necessity 
assessment because all of the claims upon considera¬ 
tion of which the Comptroller found the assessment to 
be necessary, are invalid and unenforceable; and hence 
the assessment should not be enforced against the 
stockholders of Continental Trust Company. The bill 
of complaint admits that the Comptroller appointed a 
Receiver for Continental Trust Company and levied, a 
100% assessment against its stockholders, but the effect 
of that assessment is sought to be voided by showing 
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that most of the claims against Continental Trust Com¬ 
pany are invalid and unenforceable, although there is 
no showing in the bill of complaint that there has been 
any judicial determination of that fact. All of this is 
nothing more than the advancing of certain reasons 
why the Comptroller's turning as to the necessity for 
an assessment was wrong and as such amounts to an 
attack which is not permitted. 

Whether appearing as a defense to a suit at law in 
which the shareholder is a defendant, or whether as¬ 
serted directly in a suit in equity in which the share¬ 
holders are plaintiffs, such attacks are not permitted 
except upon a showing of fraud, arbitrary official con¬ 
duct or mistake. The findings of the Compt roller of the 
Currency and the resulting determination of the neces- 
sitv for an assessment, and the amount thereof, are the 
equivalent 1 of a judicial determination which can not 
be thus attacked. 


Kennedy v. Gibson, 8 Wall. 498 

Casey v. Oalli, 94 l\ S. 673 

National Bank v. Case, 99 Y. 8. 62S 

Richmond v. Irons, 121 Y. 8. 27 

Bushnell v. Behind, 164 V. 8. 684 

Forrest v. Jack, 294 U. S. 158 

Collins v. Caldwell, 29 Fed. (2) 329 

Chase v. Ilall, 30 Fed. (2) 195 

Crawford v. Gamble, 57 Fed. (2) 15 

Miller v. Stock, 65 Fed. (2) 773 

Wannamaker v. Kdisto Bank, 62 Fed. (2) 696 

Sehrain v. Schwartz, 68 Fed. (2) 699 

B. F. Einerv & Co. v. Wilkinson (C. C. A. Okla. 

1934), 72 Fed. (2) 10 
Barbour v. Thomas, 7 Fed. Supp. 2/1 


The action of the Comptroller in this regard is bind¬ 
ing upon ‘the bank, its stockholders, depositors and 
creditors. 
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Casey v. Galli, 94 U. S. 673 
Barbour v. Thomas, 7 Fed. Supp. 271-276-277 
Crawford v. Gamble, 57 Fed. (2) 15 
U. S. National Bank of LaGrande, Ore., v. f ole, 2 
Fed. Supp. 153 

Wilson v. Await, 2 Fed. Supp. 465 
Liberty National Bank v. McIntosh, 16 Fed. (12) 906 
Washington National Bank oi' Tacoma v. tckles, 
57 Fed. 870 j 

i 

In the leading case of Kennedy v. Gibson, supra, Mr. 
Justice Swayne delivered the Court's opinion ard said 
at page 505: 

‘‘It is for the comptroller to decide when it is jneces- 
sary to institute proceedings against the stockhold¬ 
ers to enforce their personal liability, and whether 
the whole or a 'part, and if only a part, how touch, 
shall be collected. These <iuestions are referred 
to his judgment and discretion, and his determina¬ 


tion is core i'siv‘ : 


The stockholders eanno 


con¬ 


trovert it. it is not to be questioned in the litiga¬ 
tion that may ensue. Ilr way make it at such time 
as he may (Icon proper, and upon such data as 
shall he satisfactory to him. This action on his 
part is indispensable, whenever the personal liabil¬ 
ity of the stockholders is sought to be enforced, and 
must precede the institution of suit by the re¬ 
ceiver." (Italics ours). 

And in the case of Casey v. Galli, supra, the Supreme 
Court said: 

“In regard to the first three of these objections, it 
is sufficient to sav that Kenncdv v. Gibson, 8 Wall. 
49S (75 F. S. XIN, 476), is conclusive against ffhem. 
It is there said that the amount to be paid rests in 
the judgment and discretion of the Comptroller; 
that his determination cannot be controverted by 
the stockholders in suits against them; and that, 
when tin* order is U> collect the full amount o|f the 
part of the stock, the suit must be at law.” 
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In the later ease of B-uslinell v. Leland, supra, the 
power of the Comptroller to levy and collect the stock 
assessment without a previous judicial ascertainment 
of the bank's liabilities was again questioned and the 
Supreme Court, in an opinion delivered by Mr. Justice 
White, again affirmed the power of the Comptroller to 
levy and collect the assessment immediately and said 
on page 6S5: 


“The assignments of error are based solely on the 
grounds covered by the exception taken to the in¬ 
troduction of testimony, the refusal to charge, as 
above stated, and to an asserted want of jurisdic¬ 
tion in the court below. All these alleged errors 
mav be reduced to the single contention that under 
the nafi ?nnl banking law comptroller of the cur¬ 
rency is without power to appoint a receiver to a 
defaulting or insolvent national bank, or to call for 


a ratable assessment upon the stockholders of such 
bank, without a previous judicial ascertainment of 
the necessity for the appointment of the receiver 
and of the existence of the liabilities of the bank, 
and that the lodgment of authority in the comp¬ 
troller, empowering him either to appoint a re¬ 
ceiver or to make a ratable call upon the stock¬ 
holders, is tantamount to vesting that officer with 
judicial power in violation of the Constitution. All 
of those contentions have been long since settled 
and are not open to further discussion. Kennedy 
v. Gibson. 75 U. S., 8 Wall. 498 (19:47(3); Casey 
v. Galli, 94 U. S. (374 (24:168); United States v. 
Knox, 102 U. S. 423 (26:216). When, after the 
adjudication in Kennedy v. Gibson, the questions 
were for a second time pressed, in argument, the 
court contented itself with calling attention to the 
fact that they had been affirmatively adjudicated 
upon and were concluded. We see no reason now 
to reopen controversies which were then treated as 
concluded and have since been approved and in all 
respects fully affirmed.” 
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Since these three leading cases have been decided by 
the Supreme Court many other decisions hare been 
handed down by the Federal Courts, all of which sup¬ 
port the principles above announced, which have also 
been specifically approved by this Court in the recent 
decision of Harper v. Moran, 04- Appeals D. C.j 210, 76 
Fed. (2) 980. In that case this Court said: 

“If we are correct in this, nothing more heed be 
added, for it has been definitelv determined that 
when the Comptroller of the Currency appoints a 
receiver for a defaulting or insolvent national bank 
he mav also call for a ratable assessment upon the 
stockholders, without a previous judicial ascertain¬ 
ment of the necessity of the appointment of a re¬ 
ceiver or of the existence of the liabilities of the 
bank. Bushnell v. Leland, 164 U. S. 684, 17f S. Ct. 
209, 41 L. Ed. 598; In re Chet wood, 165 U. IS. 443, 
17 S. Ct. 385, 41 L. Ed. 782. j 

Counsel for appellants may argue that the rules 
above announced are not applicable to the instant case 
for the reason that appellants are attacking the right 
of the Comptroller to levy and collect the assessment 


against stockholders of the Continental Trust Company, 
and are asserting that there are no valid claims against 
Continental Trust Company upon which an assessment 
liability could be predicated; and that hence thelaction 
of the Comptroller in levying the assessment wajs arbi¬ 
trary. In answer to this argument we contend that in 
order to sustain their position counsel must shop that 
all of the claims admittedly asserted against Conti¬ 
nental Trust Company have been invalidated by legal 
adjudication or else they must prove conclusively by 
their argument based on legal rules and principles that 
these claims, although unadjudicated, are nevertheless 
illegal and unenforceable. We will show subsequently 
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in our argument (Par. 3) that claims admittedly as¬ 
serted against Continental Trust Company are valid 
and subsisting claims against it and as such form a 
proper basis for the Comptroller's assessment. For 
this reason the rules and principles herein discussed 
do apply to the instant case. 

2. The Comptroller May Levy a Stock Assessment, and 
Through His Eeceiver Collect it, Prior to the 
Establishing by Creditors of Their Claims Against 
the Insolvent Bank, and He Is Not Required to 
Defer Levying or Collecting the Assessment Pend¬ 
ing a Determination of the Existence or Validity 
of the Claims Asserted. 


As stated in Paragraph 1 above the main contention 
of the bill of complaint and intervening petitions is that 
the claims which have been asserted against Continental 
Trust Company are invalid and hence there is no neces¬ 
sity for an assessment against the stockholders. It is 
well settled, however, that the Comptroller has the 
right to lew the assessment and fix the amount thereof 
upon such information as may be satisfactory to him, 
and through his receiver proceed to collect the full 
amount immediately, without awaiting a determination 
of the amount or validity of claims of creditors. If it 
should happen that the various claims and various 
causes of action which admittedly have been asserted 
against Continental Trust Company should be defeated, 
and it should then appear that the assessment was un¬ 
necessary in whole or in part, the law affords ample 
protection to the stockholders. 

Section 197. Title 12, l\ S. C. A., provides in effect 
that when every creditor of a failed national bank shall 
have been paid in full, together with expenses of the 
receivership, a meeting of the stockholders may be 
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called at which it shall be determined whether the re¬ 
ceivership shall be continued or whether an agent shall 
be elected to liquidate the interests of the stockholders. 
An elaborate system is thus provided for the protec¬ 
tion of the interests of the stockholders, and tin return 
of any money which thev have paid on their stock 
assessment that may not be necessary for use jin liqui¬ 
dating the debts of the bank is by law amply secured. 
That the Comptroller has the right to adopt the pro¬ 
cedure outlined by this Section for liquidating national 
banks, in liquidating this trust company, has been 
established by the decisions of this Court in Harper v. 
Moran, supra, and in Hamilton v. Offutt, ?8 Fed. 
(2) 735. 

The Courts have repeatedly held that as between stock¬ 
holders and creditors the convenience of tin} latter 
should be preferred. In a very recent pronouncement 
on this subject the Court of Appeals for the Fourth 
Circuit held in Broderick v. American General Cor 
poration, 71 Fed. (2) 864 at pages 869-870 as fol 


ows: 


‘‘Liquidation presupposes the prompt andjspeedy 
conversion of assets to cash in the interests of 
creditors, and the right to enforce and collect the 
assessment should not be subject to defeat by the 
mere balancing of the opposing opinions and views 
of expert witnesses upon the questions of Reason¬ 
able values. If it should ultimately appear that 

the assessment was unnecessary in whole or in 

* 

part, the stockholders are entitled to share in any 
remaining surplus. Banking Law, paragraph 79. 
As between the stockholder and the creditor, it is 
the convenience of the latter that is preferred by 
the courts.” (Italics ours.) 

This result is no different than has been lai<jl down 
by the Supreme Court of the United States dnd the 
lesser Federal Courts since 1869. For instance, in 


r 
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Kennedy v. Gibson, supra, at pages 505-506 the Su¬ 
preme Court said: 


"It would be attended with injurious consequences 
to forbid action against the stockholders until the 
precise amount necessary to be collected shall be 
formally ascertained. This would greatly protract 
the final settlement, and might be attended with 
large losses by insolvency and otherwise, in the 
intervening tune. The amount must depend in part 
upon the solvency of the debtors and the validity 
of the claims. Time will be consumed in the appli¬ 
cation of these tests, and the results in many cases 
can not be foreseen. The same remarks apply to 
the enforced collections from the stockholders. A 


speedy adjustment is necessary to the efficiency and 
utility of the law; the interests of the creditors re¬ 
quire it and it was the obvious policy and purpose 
of Congress to give it. If too much be collected, it 
is provided by the statute that any surplus which 
mav remain after satisfving all demands against 
the association, shall be paid over to the stock¬ 
holders. It is better they should pay more than 
may prove to be needed than that the evils of delay 
should be encountered.” (Italics ours.) 


In Richmond v. Irons, 121 U. S. 27 at page 50, the 
Supreme Court said: 


“The intention of Congress evidently was to pro¬ 
vide ample and effective remedies in all the speci¬ 
fied cases for the protection of the public and the 
payment of creditors, by the application of the 
assets of the bank and the enforcement of the lia- 
bilitv of the stockholders.” 

In Studebaker v. Perry, 1S4 U. S. 258 at page 262, 
the Supreme Court again said: 

“In many instances, the value of the bank’s assets 
might make it altogether probable that but a small 
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portion of the stockholders’ contribution would be 
needed. To require payment in full of money 
which might be held for years while the bank’s 
affairs were being wound up, and then be returned 
without interest, would certainly be a hardship 
upon the shareholders. If, to avoid that hardship, 
the Comptroller should postpone the assessment 
until he could fullv inform himself of the condition 
of the bank’s affairs, in the time that might thus 
elapse, some of the stockholders might become in¬ 
solvent or remove their property from the reach 
of legal proceedings, and thus a loss be thereon 
upon the creditors. 

“There is nothing in the language of the sections 
involved to compel us to adopt a view of the law 
which would result in such manifest inconven¬ 
iences.” 

In Liberty Bank v. McIntosh, 16 Fed. (2) 906 at page 
908, it was held: 


“This act can have but one meaning, and having 
regard to the importance of its subject matter, and 
the delicate duties to be performed, positive and 
quick action, when found necessary, is contem¬ 
plated looking to the winding up and closing of 
insolvent national banks. The convenience of 
large numbers of the public perhaps affected by 
what is to be done, and the serious disturbance of 
business conditions liable to be involved, would 
seem to justify and warrant this grant of power to 
an official of the dignity and importance of the 
Comptroller of the Currency.” 

In Crawford v. Gamble, 57 Fed. (2) 15, at page 17, 
the Court said: 

“lie (the stockholder) must pay promptly when 
called upon, and if it should eventuate thfyt the 
assessment or any portion thereof, is not needed, 
it will be returned. Any other attitude would de- 
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stroy i public confidence and lessen the security 
which the creditor and depositor has a right to 
expect.’’ (Italics ours.) 

And in Miller v. Stock, 65 Fed. (2) 773, the Court 
said: 

“We are admonished by the Supreme Court that it 
is the duty of Federal Courts to act promptly in 
aiding the Comptroller in enforcing the liability 
of shareholders, that Court saying in Kennedy v. 
Gibson et al., 8 Wall, 498, 505, 19 L. Ed. 476: 4 A 
speedy adjustment is necessary to the efficiency 
and utility of the law; the interests of the credi- 
tors require it, and it was the obvious policy and 
purpose of Congress to give it.’ And in Korbly v. 
Springfield Inst, for Savings, 245 U. S. 333, 3S S. 
Ct. 88, 90 62 L. Ed. 326, this language is virtually 
repeated, the statutory provisions being referred 
to, as intended ‘to promote its plain purpose of 
expeditiously and justly winding up the affairs 
and paying the debts of such unfortunate institu¬ 
tions . . . ’ In pursuance thereof, we act with 
promptness in disposing of this case and no longer 
delaying the enforcement of the Comptroller’s 
assessment made September 28, 1931.” 

This rule has been recognized by this Court in the 
case of Harper v. Moran, supra, holding: 

“If we are correct in this, nothing more need be 
added, for it has been definitely determined that 
when the Comptroller of the Currency appoints a 
receiver for a defaulting or insolvent national bank 
he may also call for a ratable assessment upon the 
stockholders, without a previous judicial ascer¬ 
tainment of the necessity of the appointment of a 
receiver or of the existence of the liabilities of 
the bank.” Bushnell v. Leland, 164 IT. S. 684, 17 
S. Ct. 209, 41 L. Ed. 598; In re Chetwood, 165 U. 
S. 443, 17 S. Ct. 385, 41 L. Ed. 782. (Italics ours.) 



These cases hold that the Comptroller of 
rency is not required to secure a judicial deter 
of the existence of the liabilities of the bank j or the 
amount necessary to be collected from the stockhold¬ 
ers in order that those liabilities may be paiil, as a 
condition precedent to levying and collecting the jassess- 
ment, but on the contrary the Comptroller, in order to 
protect the rights of creditors, may immediately levy 
an assessment of the full 100 per cent against the stock¬ 
holders upon becoming satisfied of the necessity for 
such an assessment, and through his receiver m^y col¬ 
lect it immediately. It was the. intent of Congress that 
the assessment should be quickly available to creditors 
and that they should have the protection and security 
of this double liability and that technicalities pf the 
law should not be countenanced in order to deprive 
them of it. The dominant thought of the stjatutea 
creating the liability and of the decisions construing 
them is the protection of creditors. As between ’stock¬ 
holder and creditor the convenience of the latter will 
be preferred in the administration and liquidation of 
the insolvent estate, and to that end the stockholders 
must pay the assessment promptly when called ubon to 
do so by the Comptroller of the Currency so that this 
fund may be quickly available for the protection of the 
creditors, the stockholders to be paid later frorp such 
assets as are left after the creditors have been! fully 
satisfied. 

Christopher v. Norvell, 201 U. S. 216-225. 

Korblv v. Springfield Inst, for Savings, 245 ill. S. 
333. | 

Sneeden v. City of Marion, 64 Fed. (2) 721-726, 
affirmed 291 U. S. 262. 

Heiden v. Cremin, 66 Fed. (2) 943-944. 


the Cur- 
mination 


In this connection Justice Bailey said in his 
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below (R. 79), concerning certain transactions referred 
to in the bill: 

‘‘In my opinion, however, this does not prevent an 
assessment at the present time of the full amount 
of the stockholders' liabilitv, and if necessary a 
return in the future to the stockholders of anv sur- 
plus that may remain. ” 

It is respectfully submitted that the Court below 
committed no error in arriving at this conclusion, since 
it is amply supported by all the authorities. 

3. Valid Claims Are Shown to Exist Against Conti¬ 
nental Trust Company to Pay Which the Stock¬ 
holders Are Liable for Stock Assessment. 

The bill pf complaint and intervening petitions aver 
(R. 11-12, 27-28) that substantial sums of money were 
borrowed by Continental Trust Company from various 
banks to effect alleged ultra vires purchases of Com¬ 
mercial National Bank stock to the knowledge of the 
lending banks. The Court below held that although the 
purchase of this stock by Continental Trust Company 
mav have been ultra vires, nevertheless the Continental 
Trust Company borrowed the money for that purpose, 
and received the benefit of it, and was bound on prin¬ 
ciples of equity and justice to its repayment. 

Counsel contend in their brief (Page 52 et seq.) that 
the lending banks can not recover the amounts of 
money loaned to Continental Trust Company because 
thev had knowledge that the monev borrowed was to 
be used for the ultra vires purchase of Commercial 
National Bank stock. It should be noted that the bill 
of complaint and intervening petitions do not aver, 
nor do counsel in their brief argue, that the lending 
banks participated in these alleged ultra vires stock 
purchases. It is merely contended that at the time 


tliev loaned the monev the lending banks had knowl- 
edge of the purposes for which the money wa|s to be 
used. 

If the purchase of the stock of Commercial National 
Bank by Continental Trust Company was ultra vires, 
that does not mean that it was illegal in the sense of 
being immoral or against public policy, or so heinous in 
its character as to require the intervention of thei Court. 
At most the transaction was merely unauthorized, it 
involved no moral turpitude and was merely malum 
prohibitum as being beyond the powers of ihe corpora¬ 
tion, and not malum in sc. The decisions distinguish 
such cases and hold that where the contract is jnerely 
malum prohibitum and the illegality does noi arise 
from any moral turpitude and is not expressly for¬ 
bidden bv statute, a recovcrv mav be had of mohev or 
property parted with thereunder. See cases gathered 
in 13 C. J. 507, note 74. Where it is shown that the 
person lending the money merely had knowledge of 
the purpose for which the money was to be us^d, the 
recovery of such money is permitted in an aetibn for 
money had and received inasmuch as such an action is 
not based on a contract, but rather is in disaffirmance of 
it. Cases cited in 13 C. J. 519. 

We believe that the instant case comes within the 
decisions of the Supreme Court of the United States 
permitting a recovery of money borrowed whete the 
contract is not immoral in its nature, but is merely 
ultra vires and unauthorized. One of the leading cajses on 
this subject is Central Transportation Company v. Pull¬ 
man’s Palace Car Company , 139 U. S. 24. This was 
an action to recover rent and the defense was that the 
lease under which the rent accrued was in violation of 
the corporate charter, and hence void as between the 
parties. The Supreme Court refused to pass I upon 
the question of whether a recovery could be liacj on a 
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quantum meruit, since that question was not presented, 
but affirmed a judgment of non-suit upon the theory 
that the action was based upon an ultra vires contract 
and hence no rights accrued to either party. Of course 
the parties to the lease in that case had knowledge of 
its terms, since those who deal with a corporation are 
charged with knowledge of the powers or limitations 
thereon contained in its charter. Therefore, from a 
legal standpoint the case is on all fours with the instant 
case. 

Indicating that recovery would have been permitted 
held a.T". been brought on a quantum meruit in¬ 
stead of on the contract, the Court said at page 60: 

“A contract ultra vires being unlawful and void, 
not because it is in itself immoral, but because the 
corporation, by the law of its creation, is incapable 
of making it, the courts, while refusing to main¬ 
tain any action upon the unlawful contract, have 
always striven to do justice between the parties, 
so far as could be done consistentlv with adherence 
to law, by permitting property or money, parted 
icith on the faith of the 'unlawful contract, to be 
recovered back , or compensation to be made for it. 
In such case, however, the action is not main¬ 
tained upon the unlawful contract, nor according 
to its terms; but on an implied contract of the de¬ 
fendant to return, or, failing to do that, to make 
compensation for, property or money which it has 
' no right to retain. To maintain such an action is 
not to affirm, but to disaffirm, the unlawful con¬ 
tract. ” (Italics ours.) 

In the later case of Logan County National Bank v. 
Townsend, 139 U. S. 67, a national bank sold certain 
bonds to a purchaser under an agreement that it would, 
upon demand, replace the bonds to him at the same 
price or less. An action was commenced to enforce this 
promise and the bank pleaded that its agent who sold 
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tlie bonds lacked authority so to do, and that} the con¬ 
tract was ultra vires. The Court adopted and quoted 
from its previous decision in Parkersburg Vi Brown, 
106 U. S. 487, and said at page 75: 

“So, in Parkersburg v. Brown, 106 U. S. 487, 503 
(27: 238, 245)—involving the liability of a munici¬ 
pal corporation upon bonds issued in its name and 
secured by deed of trust given by the person to 
whom they were loaned, and which bon|ds were 
held to be void for want of authority to execute 
them—the court said: ‘But, notwithstanding the 
invalidity of the bonds and of the trjist, the 
O’Briens had the right to reclaim the property and 
call on the city to account for it. The enforcement 
of such right is not in affirmance of the illegal con¬ 
tract, but is in disaffirmance of it, and seek^; to pre¬ 
vent the city from retaining the benefit which it 
has derived from the unlawful act. 2 Corji. Cont. 
109. There was no illegality in the mere putting 
of the property by the O’Briens in the handls of the 
city. To deny a remedy to reclaim it is to give 
effect to the illegal contract. The illegality of the 
contract does not arise from any moral turpitude. 
The property was transferred under a cjontract 
which was merely malum prohibitum, and' where 
the city was the principal offender. In such a case 
the party receiving may be made to refunq to the 
person from whom it has received the property for 
the unauthorized purpose, the value of that! which 

it has actually received.” I 

•> 


A rule similar to that applied in the case of property 
received or money borrowed is applied to contracts for 
the rendering of personal services under ultrd vires 
agreements, where to do equity and justice the value of 
the services is allowed to the employee. This compar¬ 
able situation was discussed in this Court in Washing¬ 
ton Gas Light Company v. Dann, 70 Fed. (2) 74}6. In 
that case Dann was employed to render certain services 
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for the Ga$ Company. When the Company was sued 
for the value of such services, it set up a defense that 
the contract was ultra vires, and that the Company 
possessed no power under its charter or under the Utili¬ 
ties Act to purchase stocks and bonds of the company in 
making a survey of which Dann had rendered services. 
This Court held that although the contract might be 
unenforceable because ultra vires, nevertheless Dann 
could recover the value of his services, stating: 

44 We think that in these circumstances, to hold that 
appellee in the agreement made with appellant for 
services to be rendered it was charged with notice 
of a different and narrower limitation of appel¬ 
lant's corporate powers, and therefore was subject 
to be defeated in his effort to collect a legitimate 
debt by a plea of ultra vires, would be to work a 
legal wrong and to create a legal fiction to defeat 
the ends of justice.’’ 

Many cases may be cited for the proposition that a 
banking corporation, although it may not be held liable 
on a transaction beyond its powers, may not receive 
money under an ultra vires contract, and repudiate the 
same, and not be liable to repay the money borrowed. 
Even though the inducement to the lending banks to 
lend the money borrowed may have been the alleged 
ultra vires contract to purchase Commercial National 
Bank stock, nevertheless, Continental Trust Company 
should not be free of obligation to return the money 
borrowed, since to do so would be to permit it to retain 
monev which it received, and which was surrendered 
because of the alleged void agreement. A decision to 
this effect would permit Continental Trust Company 
to reap the benefits of an ultra vires agreement, and to 
permit it to deny the validity of the agreement and to 
refuse the repayment of the money which it obtained 
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on the faith thereof. But this the law will not permit, 
but rather announces that Continental Trust Ccjmpany 
may not receive the benefits of this ultra vires contract, 
and-retain the same, with immunity to its repayment. 

The banks, whose money has been received, have the 
right to recover, not on the contract, but in assumpsit 
in rescission of the contract, the benefits which Conti¬ 
nental Trust Company received from them, and which 
in equity and justice and in good conscience it ought 
not to retain. 

In Thompson on Corporations (3rd Ed., Vol. 4, Sec. 
2S93) the rule is stated thus: 

“The strict doctrine of ultra vires prevent^ a re¬ 
covery on the contract but does not leave a party 
injured by the disaffirmance of the contract without 
remedy. The general rule where property trans¬ 
ferred to a corporation under a contract which is 
ultra vires but not malum in se, is that the party 
receiving such property may be compelled'to re¬ 
fund to the other contracting party the value of 
that which it has actually received.” ! 

Referring again to the decisions, in the case of Salt 
Lake City v. Hollister , 118 U. S. 256, the Supreme 
Court said at page 263: 

“But, even in this class of cases (unauthorized 
contract by corporations) the courts have gone a 
long icay to enable parties who had parted with 
property or money on the faith of such contracts, 
to obtain justice by recovery of the property or the 
money specifically, or as money had and received 
to plaintiff’s use.” 

Citing Louisiana v. Wood, 102 U. S. 494; 

Chapman v. Douglas Co., 107 U. S. 355. 

In Aldrich v. Chemical National Bank, 176 IT. S. 618, 
an officer of the national bank, without authority, bor- 


26 


rowed money from another bank and placed the amount 
so borrowed to the credit of the national bank which 
drew out the money and used it. When it was sought 
to hold the bank liable it defended upon the ground 
that the original borrowing was unauthorized and in 
violation of the National Banking Act. The Court re¬ 
viewed the authorities, and held that inasmuch as the 
national bank used the money, it was liable to repay it, 
notwithstanding the fact that the borrowing of the 
money was unauthorized. The Court said at page 635: 

“Without further citation of cases we adjudge, 
both upon principle and authority, that as the 

money of the Chemical Bank was obtained under a 

•/ 

loan negotiated by the vice president of the Fidelity 
Bank who assumed to represent it in the trans¬ 
action, and as the Fidelity Bank used the monev so 
obtained in its banking business and for its own 
benefit, the latter bank, having enjoyed the fruits 
of the transaction, cannot avoid accountability to 
the New York bank, even if it were true, as con¬ 
tended, that the Fidelity Bank could not consist¬ 
ently with the law of its creation have itself bor¬ 
rowed the money. When, as the result of its ar¬ 
rangement with Harper as vice president, the 
Chemica} Bank credited the Fidelity Bank on its 
books with the sum of $300,000 the former thereby 
undertook to pay the checks of the latter to the 
extent of that credit. And, as already stated, that 
credit was fully exhausted by the payment of the 
checks of the Fidelity Bank drawn in the ordinary 
course of its business. If the latter bank in this 
way used the money obtained from the Chemical 
Bank, it is under an implied obligation to pay it 
back or account for it to the New York Bank. It 

i 

cannot escape liability on the ground merely that 
it was not permitted by its charter to obtain money 
from another bank. Suppose the Fidelity Bank by 
its check upon the Chemical Bank had drawn the 
whole $300,000 at one time, and now had the money 
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in its possession unused! It would not be allowed 
to hold the money, even if it were without power 
under its charter to have borrowed it fr<jm the 
Chemical Bank for use in its business.” 

In Rankin v. Emigh, 218 U. S. 27, the Supremel Court 
had before it the question of liability of a bank! which 
had illegally and in violation of its charter powers op¬ 
erated an insolvent creamery company. Thej bank 
received the proceeds of the sale of the milk, became 
insolvent and those who delivered the milk to the <jream- 
ery were allowed to participate as general crdditors 
in liquidation of the bank, to the extent that sucji pro¬ 
ceeds of the sale had been appropriated by the bank. 
The Supreme Court pointed out that under the National 
Banking Act the bank had no power whatever to engage 
in this business, but held: 

“although restitution of property obtained under 
a contract which was illegal, because ultra vires, 
cannot be adjudged by force of the illegal contract, 
vet, as the obligation to do justice rests upfrn all 
persons, natural and artificial, if one obtains the 
money or property of others without authority, the 
law, independently of express contract, will compel 
restitution or compensation.” 

In the case of Humble Mining Company v. American 
Mining Company , 62 Fed. 356, an Ohio corporation 
authorized to make iron work guaranteed the perform¬ 
ance of a contract for the erection of a mining plant. 
Judge Taft said, page 362: | 

“In cases where property has been received or 
money paid to the corporation seeking to iivoid 
the obligations of an ultra vires contract, the. per¬ 
son delivering the property or paying the irjoney 
has the remedy of recovering back that wliiclj was 
given to the corporation on the faith of the ultra 
vires contract.” 
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In American National Bank v. Wallpaper Company , 
77 Fed. 85, a national bank purchased the stock of a 
dealer in wall paper and afterwards organized a cor¬ 
poration to dispose of the stock, which corporation was 
managed by the officers of the bank and controlled by 
the bank. In a suit for the price of the stock, it was 
held that the bank, having received and appropriated 
the proceeds of the goods purchased, could not set up 
its want of power to make the purchase. 

In National Bank of Commerce v. Equitable Trust 
Company (,C. C. A. 8), 227 Fed. 526, it was held that 
a national bank which has received money equitably 
belonging to another could not defend a suit for its 
recoverv on the ground that the monev was received 

* ^7 * 

as an incident of a contract made bv the bank which 

« 

was ultra vires and unenforceable. 

Tn General Paint Corporation v. Kramer (C. C. A. 
10), 68 Fed. (2d) 40, it was held that where a person 
transferred property under a contract unenforceable 
because of the Statute of Frauds, and the transferee, 
relying on i the statute, declines to perform his part 
of the contract, the transferor may recover upon an 
implied contract the reasonable value of the property 
transferred. 

In Carcaba v. McNair (C. C. A. 5), 68 Fed. (2d) 795, 
it was held that where a national bank had undertaken 
an unauthorized activitv, and had received monev as a 
result thereof, it could be held accountable for repay¬ 
ment of the monev. 

We submit that the above cases, and many others 
that might be cited, are ample authority for the proposi¬ 
tion that Continental Trust Company, having received 
money from the lending banks, and having used it for 
its own purposes, is liable for its repayment, notwith¬ 
standing the monev so borrowed mav have been used 
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for ultra vires purchases of stock of Commerc|ial Na¬ 
tional Bank. This being 1 true, it results that the lend¬ 
ing banks have valid claims against Continental Trust 
Company for repayment of the money borrowed, and 
the Receiver acted properly in allowing such amounts 
as claims against the receivership. Therefore, since 
these claims admittedly have not been paid, they, to¬ 
gether with other claims asserted, would form a proper 
basis for the Comptroller’s assessment, and the levying 
of such assessment against the stockholders Jof the 
Continental Trust Company was proper. j 

4. The Comptroller Had Authority to Levy a Stock 
Assessment Against Shareholders of Continental 
Trust Company, and to Collect It Through the 
Receiver. 

On May 25, 1935, the Comptroller, having found that 
such action was necessary in order to pay the debts and 
obligations of Continental Trust Company, levied a 100 
per cent assessment upon stockholders of that Com¬ 
pany. In their brief (p. 14-29; appellants contend that 
the Comptroller can not enforce the liability |of the 
stockholders of Continental Trust Company because 
it is a trust company organized under the laws of the 
District of Columbia. The basis for this argument 
seems to be that the provisions of the District bf Co¬ 
lumbia Code creating a liability on stockholders in 
trust companies organized thereunder are in favor of 
creditors; and that hence the Comptroller has bo au- 
thoritv in law to lew an assessment against such stock- 

holders when he finds officiallv that such action is neces- 

%/ 

sary, notwithstanding the broad visitatorial powers 
that are given to him by other sections of the Code. It 
is the contention of the appellees that the Comptroller 
has the same power to levy and collect a stock rjssess- 
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ment from stockholders of Continental Trust Company 
as he has yith reference to state banks doing business 
in the District of Columbia, or with reference to any 
national bank, and this for the following reasons: 

A. The District of Columbia Code provides for a lia¬ 
bility on stockholders in trust companies organized 
thereunder. 

Section 361, Chapter 12, Title 5, District of Colum¬ 
bia Code, 1929, provides as follows: 

“All stockholders of every company incorporated 
under this chapter . . . shall be severally and in¬ 
dividually liable to the creditors of such company 
to an amount equal to and in addition to the 
amount of stock held by them respectively for all 
debts and contracts made by such company.” 


This provision of the Code creating a liability is ap¬ 
plicable to the stockholders of every company incorpo¬ 
rated under that Chapter, and Chapter 12, to which this 
section refers, includes trust companies. Hence, it is 
clear that the laws of the District of Columbia, under 
which Continental Trust Company was organized and 
incorporated, create a liability on these stockholders. 
Therefore, this situation is brought squarely within the 
decision of Hamilton v. Offutt . 78 Fed. (2) 735, where 
this Court said, p. 737: 

“The effect of these two cases (Harper v. Moran, 
76 Fed. (2d) 980, and Washington Loan and Trust 
Company v. Allman, 70 Fed. 2S2), is to hold that 
wherever the double liabilitv of a stockholder is 
created}by charter or the law of the state of incor¬ 
poration, and the corporation engages in business 
in the District of Columbia, the liability may be 
enforced in the District of Columbia bv a receiver 
appointed by the Comptroller, in a suit against the 
stockholder. ’ ’ 
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It is respectfully submitted that since Continental 
Trust Company was doing business in the District of 
Columbia, and since it was organized under the laws 
of the District of Columbia and since the laws of the 
District of Columbia provide for a double assessment 
liability on shareholders of trust companies organized 
thereunder, under the decisions of this Court the share¬ 
holders must be liable for this assessment unless the 
phrase “to the creditors” used in the statute creating 
the liability effecis a definite limitation on the rights of 
the Comptroller to levy this assessment. 

We will subsequently argue that there is no substan¬ 
tial difference between the statutes creating liability on 
stockholders in national banking associations an 
statutes creating liability in District of Columbia 


d the 
trust 

companies, was found by the Court below, an<|l that 

mita- 
v the 


the phrase “to the creditors” does not create a 1 
tion upon the rights of the Comptroller to lev 
assessment, but is merely cumulative of his administra¬ 
tive authority to levy am assessment upon and collect it 
from sharehoulders of District of Columbia trust! com¬ 
panies. 

B. The Comptroller of the Currency has the same 
jurisdiction over District of Columbia trust com¬ 
panies as he has orer national banking associations. 

Section 298, Chapter 9, Title b, District of Columbia 
Code. 1929, provides in part as follows: 

“All savings banks or savings companies, or trust 
companies , or other banking institutions, organ¬ 
ized under authority of any act of Congress to do 
business in the District of Columbia, or organized 
by virtue of the laws of any of the States of this 
Union, and having an office or banking house lo¬ 
cated wilhin the District of Columbia, where de¬ 
posits or savings are received, shall be, ana. are 
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hereby, required to make to the Comptroller of the 
Currency, and to publish all the reports which 
national banking associations are required to make 
and publish under the provisions of sections 5211, 
5212 and 5213 of the Revised Statutes of the United 
States, and shall be subject to the same penalties 
for failure to make such reports as are therein 
provided, which penalties may be collected by suit 
before the Supreme Court of the District of Co¬ 
lumbia. And the Comptroller shall have power, 
when in his opinion it is necessary, to take posses¬ 
sion■ of any such hank or company, for the reasons 
and in the manner and to the same extent as are 
provided in the laics of the United States with 
respect to national banks * * (Italics ours.) 


Section 347, Chapter 12, Title 5, District of Columbia 
Code, 1929, provides as follows: 

“All companies organized under this chapter, or 
which shall, under the provisions hereof, become 
entitled to transact the business of a trust com¬ 
pany, shall report to the Comptroller of the Cur¬ 
rency in the manner prescribed by sections 5211, 
5212 and 5213 of the Revised Statutes of the 
United States in the case of national banks, and 
all acts amendatory thereof or supplementary 
thereto, and with similar provisions for compen¬ 
sating- examiners, and shall be subject to like 
penalties for failure to do so. The Comptroller 
shall have and exercise the same visitorial powers 
over the affairs'of the said corporations as is con¬ 
ferred upon him by section 5240 of the Revised 
Statutes of the United States in the case of na¬ 
tional banks. He shall also have power, when in 
his opinion it is necessary, to take possession of 
any such company for the reasons and in the 
manner and to the same extent as are provided 
in the laws of the United States with respect to 
national banks.’' 


It will be noted that both of these sections bv their 
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context refer to trust companies organized uijder the 
laws of the District of Columbia; also that they are 
practically identical in outlining the visitatorial powers 
of the Comptroller except that the latter statute refers 
to sections of the national banking act with respect to 
bank examiners and examinations. 

These statutes clearlv indicate that it was the intent 

* r 

of Congress that the Comptroller should have tl|ie right 
and authority not only to exercise visitatorial [powers 
over banks, trust companies and banking institutions 
of all kinds doing business in the District of Columbia, 
but that he should also have the power and authority 
to liquidate them in the manner that the laws! of the 
United States provide for the liquidation of rational 
banks. Unless the Comptroller had the power to exer¬ 
cise visitatorial powers of examination and report over 
these institutions, there would be no supervising au- 
thoritv to regulate their affairs. Similarly, if the laws 
of the United States did not create a method of liqui¬ 
dation of all banking institutions of everv sort in the 
District of Columbia, there would be no prescribed 
method of liquidation, and the same would be d^ne, as 
appellees contend, by the creditors where they saw fit. 

It is apparent that Congress intended that all bank¬ 
ing institutions in the District of Columbia, be thev 
incorporated in other states and doing business here, 
or be they banking institutions and trust companies 
incorporated under local law, should be subject| to one 
general scheme of liquidation, viz., the scheme tl|iat has 
already been set up for the liquidation of national 
banks. The Code specifically provides that trust com¬ 
panies organized thereunder shall be subject to visita¬ 
torial powers of the Comptroller of the Currency and 
shall be subject to be liquidated for the reasons and 
in the manner and to the same extent as are provided 
bv the laws of the United States with referefice to 
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national banks. This being so, the question becomes 
closed to discussion, because this Court has already 
held that where the laws of the state of incorporation 
provide foj* a liability on stockholders for stock assess¬ 
ment, the |Comptroller shall have the power by the 
same procedure that he liquidates national banks to 
enforce that assessment and collect it from the stock¬ 
holders. 


C. The Comptroller of the Currency may appoint a 
receiver and call for ratable assessment upon stock¬ 
holders without previous judicial ascertainment of 
the necessity of appoint meat of receiver or of exist¬ 
ence of bank’s liability. 


Analyzed, the position of the intervening petitioners 
really is that the Comptroller has no right to appoint 
a receiver or to lew an assessment against stock- 
holders until there has been a previous judicial ascer¬ 
tainment of the necessity of the appointment of a re¬ 
ceiver or of the existence of the bank’s liability. 

Such is not the law. 


Practically the same question was raised in Harper 
v. Moran , 76 Fed. (2d) 980 (petition for rehearing 
denied April 1, 1933) wherein this Court said: 


“The language of the District statute (Section 
298, Title 5, D. C. Code 1929) specifically clothed 
the Comptroller with all the powers which the laws 
of the United States gave him. In relation to in¬ 
solvent national banks he is authorized to take 
charge of an insolvent bank engaged in business 
in the District of Columbia—wherever incorpo¬ 
rated—fin the manner and to the same extent’ as 
if the bank were a national institution. The words 
4 to the same extent’ meaning to the full extent 
* * *. If we are correct in this, nothing more 
need be added, for it has been definitely determined 
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that when the Comptroller of the Currency ap¬ 
points a receiver for a defaulting or insolvent na¬ 
tional bank, he may also call for a ratable assess- 
ment upon the stockholders without a previous 
judicial ascertainment of the necessity of |the ap¬ 
pointment of a receiver or of the existence of the 
liabilities of the bank. Bushnell v. Lelafid, 164 
U. S. 684, 17 Sup. Ct. 209, 41 Law. Ed. 598; In re 
Chetwood, 165 U. S. 554, 17 Sup. Ct. 385, Law. 
Ed. 782 * * *. The receiver is the mere instru¬ 
ment of the Comptroller, and the declaration of the 
Comptroller rather than the receiver is the essen¬ 
tial factor in determining the necessity for the 
assessment. Here the Comptroller has made the 
decision and his conclusion is not subject to attack 
or open to review except for fraud. Kennedy v. 
Gibson, supra; National Bank v. Kennedy, 17 
Wall. 19, 21 L. Ed. 554; Liberty National ibank v. 
McIntosh, 10 Fed. (2d) 906.” ' | 

D. The language contained in Section 361 , Chapter 12 , 
Title 5 of the Code to the effect that stockholders of 
trust companies shall be doubly liable “ to th\e cred¬ 
itors ” for the debts and contracts of such companies 
does not impair the power and authority j of the 
Comptroller to levy and collect the assessment . 

Section 361, Chapter 12, Title 5, I). C. Code, 1929, 
provides for a double liability of stockholders in com¬ 
panies organized under that chapter and trus|t com¬ 
panies are among those included. A reading of this 
section indicates at once that if the words “to the cred¬ 
itors” are eliminated, the substance of the section is' 
identical with that section of the National Bank Act 
creating liability on stockholders in national j banks 
(Section 64, Title 12, U. S. C. A. Appendix A), j Coun¬ 
sel argue at length in their brief (p. 29) the proposition 
that the liability of stockholders in a District of Colum¬ 
bia trust company is an independent property-right of 
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the creditors to be enforced by them alone; and that 
hence the Comptroller has no power to enforce the lia¬ 
bility of stockholders of Continental Trust Company. 
The question arises, therefore, as to whether the addi¬ 
tion in the statute of the words ‘Mo the creditors” cur¬ 
tails or impairs the right of the Comptroller to levy and 
collect the assessment. It must be admitted that unless 
these words do make a difference in the Comptioiler's 
powers, then under the laws of Congress and under the 
decisions of this Court he has a right to lew and collect 
the assessment in the same manner as he does upon 
stockholders of banks organized in other states and 
doing business here and upon stockholders of national 
banks. 

The contention that the Comptroller of the Currency 
has no power to levy an assessment on the stockholders 
of a District of Columbia trust company because the 
stockholders are primarily liable “to creditors” is 
merelv another method of arguing that the Comntroller 
has no power to levy such an assessment until after 
there has bepn a judicial ascertainment of the debts due 
by the trust,company. That it is not necessary to have 
such a judicial ascertainment of the debts has been 
specifically decided by this Court in the case of Harper 
v. Moran, supra. 

It is clear that the position taken by appellants that 
the liabilitv of stockholders in a District of Columbia 
trust company “to the creditors" is different from the 
assessment liability of stockholders in national banking- 
associations, is erroneous. The Code (Section 298. 
Chapter 9, Title b, 1929) specifically authorizes the 
Comptroller, when he considers it necessary, to take 
possession of “<7// savings banks or sarings companies, 
or trust com panics, or other banking institutions, or¬ 
ganized under author'd 1 / of ana art of Congress to do 
business in the District of Columbia" for the reasons 
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and in the manner and to the same extent as aife pro¬ 
vided in the laws of the United States with respect to 
national banks. 

Further, Section 347, Chapter 12, Title 5, which ap¬ 
plies specifically to trust companies organized under 
the laws of the District of Columbia, gives to the Comp¬ 
troller identical powers as are given by Section 298 
above referred to. Hence, not only is the Compi roller 
given power specifically to take possession andj liqui¬ 
date anv bank authorized bv an act of Congress' to do 
* - . . * . ° . i 

business in the District of Columbia, but in addition he 
is given specific and identical powers wth reference to 
trust companes. 

We do not contend that the Comptroller would have 
the power to levy and collect an assessment upon the 
stockholders of a District of Columbia trust company 
in the absence of a statute creating such a liability on 
stockholders. That contention has been settled by this 
Court in the case of Offutt v. Hamilton, supra. We do 
contend, however, that since there is a statute creating 
liabilitv on stockholders in District of Columbia trust 
companies, which statute is practically the equivalent 
of that pertaining to stockholders in national banks, 
and since this bank was organized under an act of Con¬ 
gress to do business in and did business in the District 
of Columbia, that the words "to the creditors” do not 
impair the powers given to the Comptroller by Con¬ 
gress over all banking institutions located therein. 

The case of Hamilton v. Berating. G4 W. L. R. 794, 
referred to by appellants in their brief at page 22, 
directly supports our position. That was a suit at law 
brought for the purpose of enforcing the liability of a 
stockholder in a West Virginia banking corporation 
organized in that state for the purpose of and there¬ 
after doing business solelv in the District of Coluitabia. 
The appellants contended in that case that since the 
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laws of the State of West Virginia created a liabilitv on 

v_ • 

shareholders onlv to the extent of the debts and liabili- 

% 

ties accruing durum* the period of their stock owner¬ 
ship, it must be affirmatively shown that debts and lia¬ 
bilities forming the basis for the assessment accrued 
during such stock ownership. The Court sustained 
the right of the Comptroller lo 1 \ v tin assessment and 
the right of the Receiver to collect it but held that the 
Receiver must prove that th“ debts and liabilities of 
the bank on account of which tin* assessment was levied 
accrued during the ownership of the stock by the share¬ 
holder. From the opinion in that case it will he seen 
that the Constitution and laws of the State of West 
Virginia make the -stockholders liable “to the credi- 
tors,” and hence the statute in that respect is identical 
with the one under consideration. In West Virginia, 
when a stipe bank becomes insolvent, the practice is 
to appoint a Trustee who has generally the same au¬ 
thority as does a Receiver appointed by the Comptrol¬ 
ler over banks doing business in the District of Colum¬ 
bia. Efforts have been made in West Virginia to take 
the position that-a Trustee may not enforce the stock¬ 
holders' liabilitv, but that onlv the creditors of the bank 

• • 

mav do so. In other words, this is prociselv the same 
position as has been taken lien*. In West Virginia the 
courts have repeatedly decided adversely to this con¬ 
tention. 

In Clarl: v. The Bank, 72 W. Va. 401 : 7S S. E. 783, 
the Court said: 


“A bank being insolvent the double liability of the 
stockholders is properly enforceable by a Trustee, 
for the b. n tit of tlm cvv^tors. and it is an error 
to sustain a demurred to tin? Trustee's bill because 
it seeks to enforce that liability. 

“When a hank becomes insolvent the double lia¬ 
bilitv of shareholders becomes an asset in the 
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hands of the Receiver, or Trustee, and he ihay en¬ 
force it for the benefit of the bank’s creditors.” 

See also: 

Pyles v. Carney, 101 S. E. 174; 

Benedum v. The Bank, 78 S. E. 656; 

Dunn v. The Bank, 82 S. E. 758. 

In the case of Lyons v. The Bank of Discount, 154 
Fed. 391, the banking corporation involved (The ^4etna 
Banking and Trust Company) was a corporation char¬ 
tered under the laws of West Virginia and doing busi¬ 
ness and having its principal office in the District of 
Columbia. 

Although the collection of a stock assessment was not 
directly involved the Court held that the banking corpo¬ 
ration must conform to the laws of the District, and 
that when it becomes insolvent the Comptroller might 
declare it so and appoint a Receiver “over all its as¬ 
sets,” and apply such assets according to the provi¬ 
sions of the laws of the United States to the satisfac¬ 
tion of the claims of all creditors. 

A comparable situation is also presented by the 
National Bank Act. Section 64, Title 12 U. S. C. A. 
provides for a double liability on stockholders in 
national banks. Section 65 of the same title provides 
that when any national banking association shall have 
gone into liquidation the creditors may enforce the in¬ 
dividual liability of shareholders by a bill in equity. It 
should be noted that the gist of the bill of complaint is 
that at the time the Comptroller appointed a Receiver 
for Continental Trust Company the bank was not con¬ 
ducting a banking business but had long since tijrned 
over its assets to Commercial National Bank for liqui¬ 
dation; hence, its situation was similar to a national 
bank in voluntary liquidation. It has been repeatedly 
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held that the Comptroller has power to appoint a Re¬ 
ceiver for a national bank when he is satisfied of its 
insolvency, and to enforce the individual liability of its 
shareholders, notwithstanding the fact that the bank 
had gone into voluntary liquidation. In the case of 
O'Connor x. Watson et al. (C. C. A. 5), 81 Fed. (2) 833, 
at page 83b the Court held that the remedy given to 
creditors was not exclusive but was merely cumulative 
of the rights of the Comptroller to enforce the indi¬ 
vidual liability of stockholders. In that connection the 

* 

Court said on page 836: 


“The language of the act conferring power on the 
Comptroller to appoint a receiver, with the powers 
stated, whenever the Comptroller, after due exam¬ 
ination of the affairs of a national bank, becomes 
satisfied of its insolvency, embraces as well banks 
which have gone into voluntary liquidation as 
those which have not done so. The statute con¬ 
tains nothing indicating a purpose to exclude from 
its operation any national bank. With practical 
unanimity, court decisions have been to the effect 
that, under that statute, the Comptroller of the 
Currency has power to appoint a receiver of a 
national bank when he is satisfied of its insolvency, 

and to have the individual liability of its share- 

•/ 

holders enforced, though the bank had gone into 
voluntary liquidation as provided by statute, and 
that the remedy given bv statute to creditors is not 
exclusive, but is cumulative and in addition to 
other remedies for the enforcement of the indi¬ 
vidual liability of shareholders. ” 


See also: 


King v. Pomeroy (C. C. A.) 121 F. 287; 
Washington National Bank of Tacoma v. Eckels, 
Comptroller (C. C.) 57 F. 870; 

Liberty Nat. Bank v. McIntosh (C. C. A.) 16 F. 
(2) 906; 
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Holland Banking Company v. Continental 
National Bank (D. C.) 43 F. (2) 640; 

TTegman v. Hulse (D. C.) 27 F. (2) 187; 

United States Nat. Bank of La Grande v. Pole 
(D. C.) 2 F. Supp. 153, where it was said: 

“The fact that voluntary liquidation has been com¬ 
menced and gone on for some time will not prevent 
the Comptroller from exercising the functions pre¬ 
scribed by the statute. If such were the case, 
banks which found matters tightening up would go 
into voluntary liquidation, sell the assets, anp re¬ 
lieve their stockholders of liability 
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Based on the above, and inasmuch as the statute 
creating an individual, double liability on stockholders 


of District of Columbia trust companies is in substance 
identical with statutes creating liabiltiv on shareliold- 
ers of national banks; and since the Comptroller is 
given authority to liquidate all banking institutions or¬ 
ganized under anv act of Congress to do business in the 
District of Columbia and specifically trust companies; 
and in view of the decisions of this Court to the effect 
that where a double liability is created on stockholders 
the Comptroller can enforce it in the same manner as 
he does the liabilities of stockholders of national banks, 


we conclude that the addition of the words “to 


the 


creditors” is merely cumulative of the Comptroller’s 
remedy, and does not make the right to enforce th^ as¬ 
sessment exclusive to creditors. 

E. Even if it were true that Continental Trust Com¬ 
pany ceased to do a banking or trust business Jan¬ 
uary 18 , 1930 , this would not interfere with the right 
of the Comptroller of the Currency to levy the as¬ 
sessment against the stockholders. j 

It is alleged in paragraph 8 of the bill of complaint 
(R. 5) that after January, 1930, Continental Tfust 
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Company ceased to perform any banking functions. It 
is also alleged in paragraph 13 of the bill of complaint 
that as of the date of the levvins? of the assessment by 
the Comptroller of the Currency, it exercised no trust 
functions “except that it was on the said date acting 
as agent but not as trustee of the executor of the estate 
of Maggie Clark, deceased” (R. 10). It is nowhere al¬ 
leged in the bill of complaint that as of such date the 
Continental Trust Company was not doing any busi¬ 
ness. As a matter of fact, it is affirmatively alleged in 
paragraph 13 of the bill of complaint (R. 9) that Con¬ 
tinental Trust Company “had not been dissolved.” It 
is also alleged in the bill of complaint that after Jan¬ 
uary 18, 1930, Continental Trust Company borrowed 

various sums from other banks and also that the rnonev 

* 

obtained from such borrowings was used for an ultra 
vires act, namely, the purchase of Commercial National 
Bank stock. It is not argued, and of course, cannot be 
argued that the borrowing of the money from other 
banks was ultra vires, but it is suggested that since 
these borrowings were made after January 18, 1930, 
when the liquidating agreement with the Commercial 
National Bank was consummated that the debts result¬ 
ing from such borrowings could not be made the sub¬ 
ject of a stockholders assessment. 

This argument constitutes a complete misconception 
of the law. The situation here is almost identical with 
that existing in the case of Liberty National Bant: v. 
McIntosh, 16 Fed. (2d) 906. In the McIntosh case one 
bank had made a contract with another bank whereby 
the second bank was to assume the liabilities of the first 
and the second bank was to take over the assets of the 
first, including its banking house. Subsequently, the 
Comptroller of the Currency appointed a receiver for 
the first bank and levied an assessment against its 
stockholders, which is precisely what happened in the 
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instant case. In the McIntosh case, as here, the stock¬ 
holders sought to enjoin the levying of the stock assess¬ 
ment. The trial Court denied the injunction, and this 
action was sustained by the Circuit Court of Appeals. 

Section 768 of sub-chapter 14 of Chapter XVjlll of 
the District of Columbia Code (1924) provides inldetail 
a method for dissolving all District of Columbia corpo¬ 
rations. In view of the allegation of the bill of com¬ 
plaint that Continental Trust Company, at the time of 
the appointment of the receiver by the Comptroller of 
the Currency, had not gone into liquidation, it is clear 
that the dissolution provisions of the District of Colum¬ 
bia Code had not been taken advantage of. It results, 
therefore, that at the time of the appointment of the 
receiver and the levying of the stock assessment on the 
stockholders of the Continental Trust Company, its 
directors and stockholders were continuing to hold out 
to its creditors, past and prospective, and to the public, 
that it was still doing business as a bank and trus'; com- 
pany. Under such conditions its stockholders will not 
be heard to allege that in fact it had ceased to dcj busi¬ 
ness and that any borrowings made by it were illegal. 
All the shareholders would have to do to avoid Assess¬ 
ment and defeat creditors would be to put the corpora¬ 
tion in liquidation. Such a position clearly would con¬ 
stitute a fraud upon creditors, and the doctrine of 
estoppel would arise in the clearest sort of manner. 
Thus, it was said in United States National B'\nk of 
La Grande v. Pole, 2 Fed. Supp. 153:. 

“The fact that voluntary liquidation has been 
commenced and gone on for some time will not 
prevent the Comptroller from exercising the! func¬ 
tions prescribed by the statute. If such were tin- 
case, banks which found matters tightening up 
would go into voluntary liquidation, sell the Assets, 
and relieve their stockholders of liability.’ , J 
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5. The Court Below Committed No Error in Refusing 

to Enjoin the Collection of the Stock Assessment. 

The players of the bill of complaint and the inter¬ 
vening petitions are that the Comptroller of the Cur¬ 
rency and the Receiver of Continental Trust Company 
be enjoined from collecting the stock assessment levied 
against shareholders of Continental Trust Company. 
The Court below refused the injunction and dismissed 
the bill and intervening petitions. It is respectfully 
submitted that an examination of the bill of complaint 
and intervening petitions show no reasonable grounds 
for enjoining the collection of the assessment. The 
Comptroller is an official of the executive branch of the 
Federal Government and the receivers appointed by 
him in his official capacity are also officers of the 
United States (In re CJtetwood, 165 U. S. 443; Port 
Newark National Bank v. Waldron, 46 Fed. (2) 296). 
The Receiver is an agent or instrument of the Comp¬ 
troller and subject to his instructions ( Kennedy v. 
Gibson, 8 Wall. 498; Lehman v. Spurway, 58 Fed. (2) 
227). Hence, the Receiver of the Continental Trust 
Company is an officer of the United States performing 
public duties under the direction of an administrative 
officer of the executive branch of the United States 
Government, and such an officer will not be lightly en¬ 
joined by an equity court from the performance of his 
public duties. 

It is an elementary proposition of law that courts of 
equity will not restrain public officers by injunction 
from performing official acts which they are by law 
required to perform, or from performing acts within 
their official and administrative discretion where the 
facts uppn which the right of injunction depends are 
doubtful, or where the right of the court to enjoin the 
performance of such act is doubtful (32 C. J. 240). 
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Several attempts have been made to enjoin the Comp¬ 
troller and his receivers from collecting’ a stock assess¬ 
ment. Recently attempts were made by the stock¬ 
holders of two insolvent national banks located in the 
City of Reading to enjoin the collection of a stock 
assessment, and Federal Judge Kirkpatrick Refused 
the injunction and the case is now pending on appeal. 
Very recently the stockholders of a national bank in 
Avon-by-the-Sea attempted to enjoin the collection of 
the assessment and Federal Judge Forman denied the 
injunction. 

In Liberty Bank v. McIntosh, 16 Fed. (2) 906, an 
attempt was made in an equity suit to declare the ap¬ 
pointment of the Comptroller’s receiver void, and to 
enjoin the levy and collection of a stock assessment. 
There had been in that case a sale of assets for an 
assumption of liability under a contract of liquidation. 
The trial court refused to enjoin the Comptroller, but 
later in the second cause granted an injunction pend¬ 
ing decision of the appeal of the first cause. The Court 
of Appeals for the 4th Circuit held that the trial court 
erred in granting an injunction to stay proceedings 
that had been instituted by the Comptroller, stating in 
its opinion, page 909: 

‘‘His jurisdiction in respect to all matters pijoperly 
within his discretion is exclusive, and he is in 
respect thereto in no manner amenable i;o any 
Court, nor is his action subject to review fiierein. 
The decisions of the Comptroller of the Currency 
are not subject to collateral attack . . . such mat¬ 
ters one and all being exclusively within the judg¬ 
ment and discretion of the Comptroller, and as to 
which he acts in a quasi judicial capacity.” 


In the case of Wannamaker v. Edisto National 
of Orangeburg (C. C. A. 4; 62 Fed* (2) 696), sr 
brought in equity by certain stockholders for till 


r Bank 
was 
e pur- 
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pose of enjoining the Comptroller’s receiver in the col¬ 
lection of a stock assessment. The bill was dismissed 
on motion to dismiss. The Court said, at page TOO: 

“The attempt in the bill to vacate the appointment 
of the Receiver made by the Comptroller of the 
Currency and to enjoin the collection of the assess¬ 
ment upon the shareholders authorized by him, 
must likewise fail. We are dealing here with the 
extent! of the power of the Comptroller to appoint 
a receiver for an insolvent bank and to call for a 
ratable assessment upon its shareholders . . . ; and 
it is settled that the determination as to the sol- 
vencv of a national bank, and the necessitv for an 
assessment against its shareholders, and the 
amount thereof, is committed exclusivelv to the 
judgment and discretion of the Comptroller, and 
it is not subject to judicial review.” 


In the case of Wilson v. A wait , 2 Fed. Supp. 465, 
upon hearing on motion to dismiss, the Court refused 
to enjoin the Comptroller from collecting a stock as¬ 
sessment. After reviewing the authorities, the Court 
said, at page 467: 

“I am, therefore, of opinion that this Court is 
without jurisdiction to enjoin the receiver from 
collecting the assessment upon shareholders.” 


In the case of United States Xational Bank of La- 
Grande v. Pole, 2 Fed. Supp. 153, a suit in equity was 
brought to, enjoin the appointment of a receiver for 
the plaintiff bank. After reviewing the statutes and 
discussing the discretionary powers of the Comptroller, 
the Court sustained a motion to dismiss, stating at 
page 157: 


“The only two decisions invoicing an attempt to 
prev 'u he (’oniptroller from action by injunction, 
which have been called to the Court’s attention, 
are squarely contrary to the position of the plain- 
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tiff. Each opinion holds that where the Qomp- 
troller has acted upon a question of fact within his 
jurisdiction, the determination is a finality, and 
is not subject to review in the Courts.” 

In the case of Barbour v. Thomas, 7 Fed. Supp| 271, 
the shareholders of a holding company attempted to 
enjoin the Receiver of First National Bank, Detroit, 
from collecting a stock assessment on the grounds 
among others, that the bank was not insolvent at the 

time that it closed and was rendered insolvent bv a 

•/ 

sale of assets by the Receiver. The Court refused the 
injunction and this action was affirmed by the Court 
of Appeals for the Sixth Circuit in an opinion handed 
down November 10, 1936. 

In the case of O'Connor, Comptroller v. Watson, et 
ah, 81 Fed. (2) 836, an attempt was made to enjoiiji the 
Comptroller from collecting a stock assessment on the 
grounds that the act of the shareholders in putting 
the bank into voluntary liquidation deprived the Comp¬ 
troller of the power to levy the assessment. The ljwer 
Court granted the injunction, which action wa^ re¬ 
versed by the Court of Appeals for the Fifth Cirbuit. 

Tiiis Court has also refused to enjoin the Comptroller 
and the Receiver from collecting a stock assessment 
in the recent case of Acker v. Hamilton, et al., 64 W. L. 
R. 957, and Davis Trust Company v. Hardee, Receiver, 

et ah, 64 \Y. L. R. In these cases an attempt 

was made to enjoin the Comptroller and Receiver f^om 
collecting the stock assessment on the ground, anJong 
others, that if certain claims of the bank were pursued 
and a recovery made thereon, there would be no neces¬ 
sity for the assessment. The lower Court refused the 
injunction in each case, holding that insufficient cause 
was presented to justify the injunction. This Court 
affirmed that action in both cases. 

We respectfully submit that the above decisions lare 
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ample authority for the proposition that in this class 
of cases,i unless a clear showing is made in the bill of 
complaint of a right to injunction the Courts will not 
grant it. Relief by way of injunction is extraordinary 
and drastic, and where a public official engaged in per¬ 
forming ! public duties is concerned, the Courts will 
exercise great caution in granting such relief. 

We do not dispute the correctness of the rule stated 
by counsel for appellees in the first paragraph of their 
brief to the effect that the Court has the power to en¬ 
join the Comptroller and his Receiver when they are 
attempting to exercise the power which they do not 
possess or are acting fraudulently or in an arbitrary 
manner in abuse of official discretion. We contend, 
however, that the remedy by injunction should not be 
applied here, since the various grounds for relief al¬ 
leged in the bill do not clearly show as a matter of law 
or of facfet that the collection of the stock assessment 
should be enjoined. 


CONCLUSION 

It is respectfully submitted that the Court below 
committed no error in dismissing the bill of complaint 
and intervening petitions, and that its decree to that 
effect should be affirmed. 

Brice Clagett, 

Charles E. Wain weight. 
Southern Building, 

Attorneys for Appellee 
John F. Moran , Receiver. 

George P. Barse, 

Treasury Building, 

General Counsel for the Comptroller 
of the Currency of the United States. 
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APPENDIX A 

Section 64, Title 12, U. S. C. A.: 

“The stockholders of every national banking Asso¬ 
ciation shall be held individually responsible for 
all contracts, debts, and engagement of such asso¬ 
ciation, each to the amount of his stock therein, 
at the par value thereof in addition to the amount 
invested in such stock. The stockholders in any 
national banking association who shall have trans¬ 
ferred their shares or registered the transfer 
thereof within sixty days next before the dat^ of 
the failure of such association to meet its obliga¬ 
tions, or with knowledge of such impending failure, 
shall be liable to the same extent as If they had 
made no such transfer, to the extent that the sub¬ 
sequent transferee fails to meet such liability; 
but this provision shall not be construed to aTect 
in any way any recourse which such shareholders 
might otherwise have against those in w^iose 
names such shares are registered at the tim£ of 
such failure.” 
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April Term, 1936. 

No. 6711 

Leila S. Dunx, Axxe S. Callahax, Agnes V. Scott, 

et al., Appellants, 

v. 

J. F. T. O'Coxxor, Comptroller of the Currency of 
the United Stales; Robert C. Baldwin, Recbiver of 

. 7 i 

the Commercial National Bank of Washington, 
D. C.; John F. Moran, Receiver of the Continental 
Trust Company, at al., Appellees. j 

Brief on Behalf of Robert C. Baldwin, Receiver of the 
Commercial National Bank; Justus Wardpll, Re¬ 
ceiver of the District National Bank, and Carter B. 
Keene, Receiver of the United States Savings Bank. 

STATEMENT OF THE CASE. 

The bill of complaint was filed on behalf of certain 
stockholders of the Continental Trust Company and, 
although an appeal was perfected on behalf of the 
appellants who were plaintiffs in said original bill, 
said appellants have not fled a brief in the Court of 
Appeals and have indicated, through their (pounsel, 
that they do not propose to fie a brief or participate 
in the argument or further press the appeal on their 
behalf. 
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The intervening petition filed by a committee for 
the stockholders of the Continental Trust Company 
and the intervening petitions separately filed by cer¬ 
tain other stockholders of the Continental Trust Com¬ 
pany, all of which are found on pages 19 to 44, inclu¬ 
sive, of the record, upon which this appeal now stands, 
and the charter appended to the Supplemental Return 
to the Rule to Show Cause, show, in substance, that 
the Continental Trust Company is a corporation or¬ 
ganized under sub-chapter 11 of Chapter 18 of the 
1929 Code of Laws for the District of Columbia, under 
which act of Congress the commissioners of the Dis¬ 
trict of Columbia, on January 25, 1912, granted a 
charter to the incorporators of the Continental Trust 
Company for the term set forth in the certificate of 
incorporation, and, among other charter powers re¬ 
quested and received by said incorporators, was the 
power to buy and sell stock of any public or private 
corporation. (R. p. 54) 

The incorporators of the Continental Trust Com¬ 
pany thereupon duly filed for record in the office of 
the Recorder of Deeds for the District of Columbia a 
copy of said charter together with the certificate of 
the commissioners granting it. The corporation next 
filed a copy of its certificate of incorporation and char¬ 
ter with the Comptroller of the Currency of the Lnited 
States, whereupon the Comptroller issued a certificate 
that the capital stock of the corporation had been paid 
in and the deposit of securities had been made with 
the Comptroller as required by law. This certificate 
of the Comptroller was duly filed with the Recorder of 
Deeds for the District of Columbia and the corpora¬ 
tion opened its offices and proceeded to engage in the 
banking business authorized by its charter in the Dis¬ 
trict of Columbia, where it continued to engage in the 
business of banking until January 18, 1930, when, for 


the purpose of liquidation, it transferred its assets to 
the Commercial National Bank under the contract set 
forth on page 34 of the record. | 

Simultaneously with the execution of the contract be¬ 
tween the Continental Trust Company and the I Com¬ 
mercial National Bank, the Continental Trust Com¬ 
pany purchased 3200 shares of the stock of the Com¬ 
mercial National Bank, and, with purchases thereafter 
made, acquired a total of 4000 shares of stock of the 
Commercial National Bank. The Comptroller of the 
Currency appointed a receiver for the Commercial Na¬ 
tional Bank on February 28, 1933, and appointedia re¬ 
ceiver for the Continental Trust Company on starch 
9, 1933. 

On March 25, 1933, the acting Comptroller of the 
Currency levied a 100% assessment against all of the 
stockholders of the Commercial National Bank and 
included therein was the Continental Trust Company 
as a holder of 4000 shares of the stock of the Com¬ 
mercial National Bank with a consequent liability as 
such shareholder in the sum of $400,000.00. On the 
29th day of May, 1935, the Comptroller of the Cur¬ 
rency levied a 100% stock assessment against the 
shareholders of the Continental Trust Company, based 
upon notes executed by the Continental Trust Com¬ 
pany to the Commercial National Bank, the District 
National Bank, the United States Savings Bank and 
the Loudoun National Bank. (R. p. 60) 

On June 3, 1935, the Continental stockholders, who 
have determined not to pursue the present appeal, 
filed a bill in equity in the court below, and on the |ame 
dav the Continental stockholders’ committee filed fheir 
intervening petition, in which bill and petition it j was 
prayed (1) that the defendants be temporarilyj en¬ 
joined from the enforcement of the stock assessment 
liabilitv levied bv the Comptroller of the Currency 


upon shareholders of the Continental Trust Company, 
(2) for the removal of the Comptroller’s statutory re¬ 
ceiver and the appointment of a court receiver in his 
place, (3) for an accounting of the claims and demands 
existing between the Continental Trust Company and 
the Commercial National Bank. (4) for a declaratory 
judgment of the rights of the parties, and (5) for a 

cancellation of the stock assessment levied bv the 

•> 

Comptroller of the Currency against stockholders of 
the Commercial National Bank insofar as the Conti¬ 
nental Trust Company is concerned. 

The right of the appellants to the relief requested 
by them is based upon the following propositions: 


1. That the purchase of stock of Commercial 
National Bank by Continental Trust Company, 
upon which a liability of the latter for assessment 
is asserted, was ultra vires and does not consti¬ 
tute a legal claim upon which a liability for assess¬ 
ment; of Continental Trust Company shareholders 
can be predicated. 

2. That the liquidation contract of January 
18, 1980, between Commercial National Bank and 
Continental Trust Company was erroneously con¬ 
strued and carried out, resulting in an apparent 
debt to Commercial National Bank, at the time of 
its suspension, of a balance of approximately 
$608,000.00, which, amount, including interest il¬ 
legally charged, does not constitute a liability of 
or a valid claim against Continental Trust Com¬ 


pany. 

3. That the borrowing of rnonev bv Continen- 

* • • 

tal Trust Company from United States Savings 
Bank, District National Bank of Washington and 
Loudoun National Bank for the purchase by Con¬ 
tinental of Commercial National Bank stock was 
done | with the knowledge of the lending banks, 
which money was not used for the purpose of dis¬ 
charging lawful obligations of Continental Trust 



Company but for ultra vires stock purchases, 
lienee the debts created bv the borrowing bank are 
unenforceable against it. 

4. That the borrowing of monev bv Continen- 
tal Trust Company from the Commercial National 
Bank for the purpose of purchasing stock of the 
latter was illegal and any claim based thereon is 
invalid, and consequently no liability for said sum 
exists on the part of Continental to Commercial 
upon which an assessment can be predicated. 

5. That on March 9, 1933, the Comptroller of 
the Currency appointed a receiver for Continental 
Trust Company, but at that time said company 
was a District of Columbia corporation and was 
not a national banking association, it had not 
been dissolved, it had no judgments against it and 
no debts in excess of assets, it had no circulating 
notes outstanding and unpaid, and the appoint¬ 
ment of such receiver under said circumstances 
was without warrant or authority of law. 

6. That the claims of the receiver of the Com¬ 

mercial National Bank based on its stock assess¬ 
ment against Continental, upon book entries, upon 
interest charges and upon loans, are invalid and 
do not form a legal basis for an assessment 
against stockholders of the Continental Trust 
Companv. although they have been asserted as 
such. I 

7. That on "May 29, 1935, the Comptroller of 
the Currency levied a 100% assessment on stock¬ 
holders of Continental Trust Company based| on 
said alleged illegal claims, and on his purported 
authority to assess District of Columbia corpora¬ 
tions of this sort in the same manner as national 
banking associations, which authority does tiot 
exist in law. 

8. That the receivers of those two banks are 
not exercising independent judgment in the in- 
torest of the stockholders, since they are cpn- 
trolled and dominated by the Comptroller of |the 
Currency adversely to the interest of Continental 
shareholders. 
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Appellees filed motions to dismiss the bill of com¬ 
plaint and the intervening petitions filed by the stock¬ 
holders of the Continental Trust Company, which mo¬ 
tions were sustained by the court below, the court’s 
opinion and the order sustaining the motions appear¬ 
ing on pages 63 and 64 of the record, and from the 
order of the court dismissing the bill and intervening 
petitions all of the appellants noted and perfected an 
appeal. 


SUMMARY OF ARGUMENT. 

1. The Comptroller may levy and collect the as¬ 
sessment ! liability prior to the establishment of credi¬ 
tors’ claims against the bank in receivership, and is 
not required to defer the assessment pending a de¬ 
termination of the existence of liabilities of the bank. 

2. The stock assessment liability of shareholders 
of the Continental Trust Company is a statutory lia¬ 
bility created by Congress and coincident with the 
creation of the liability Congress provided that the 
remedv for collecting the assessment should be identi- 
cal with that provided in the laws of the United States 
with respect to national banks, hence the Comptroller 
may assess and the receiver may enforce the statutory 
liabilitv. 

V 

3. The allowed claims filed against the receiver of 
the Continental Trust Company upon which the Comp¬ 
troller based Ins assessment are legal obligations of 
the trust company for money loaned to Continental by 
creditors as to which obligations the stockholders are 
estopped to plead that the corporation’s borrowings 
were ultra vires. 

4. The contract of January 18, 1930, between the 
Continental Trust Company and the Commercial Na¬ 
tional Bank was a loan secured by pledge of assets 
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under the rule laid down in Hightower v. American 
National Bank, 263 U. S. 350, and, as such, represents 
a contingent indebtedness which may ripen into a 
judgment in the case of Baldwin v. Moran. 

5. The charter powers of the Continental Trust 
Company authorized it to purchase stock of both “pub¬ 
lic and private corporations”; stockholders of the 
Continental knowing of this power and its exercise are 
estopped to disclaim liability for the assessment levied 
on the 4000 shares of stock it owned in the Commer¬ 
cial National Bank. 

ARGUMENT. ! 

1. The Comptroller May Levy and Collect ^he As¬ 
sessment Liability Prior to the Establishment of Cred¬ 
itors’ Claims Against the Bank in Receivership, and is 
Not Required to Defer the Assessment Pending a De¬ 
termination of the Existence of Liabilities of the Bank. 

It has been the settled doctrine of the Sjupreme 
Court of the United States and all Federalj courts 
since 1S69 that the Comptroller of the Currency of the 
United States is not required to secure a judicial de¬ 
termination of the existence of liabilities of the bank 
or the precise amount necessary to be collected, but 
on the contrary the Comptroller, in order to brotect 
creditors from loss, may immediately, upon becoming 
satisfied of the necessity of an assessment, levy a full 
100% assessment against the bank’s shareholders. 

Kennedy v. Gibson, 8 Wall. 498, 19 L. Ed^ 476. 

Casey v. Galli, 94 U. S. 674, 24 L. Ed. 16^. 

Bush net! v. Lei and, 164 U. S. 684, 41 L. Efd. 598. 

Studebaker v. Perry, 1S4 U. S. 258. 


2. (a) The Stock Assessment Liability of 
holders of the Continental Trust Company is a 


Share- 

Statu¬ 


tory Liability Created by Congress and Coincident 
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with the Creation of the Liability Congress Provided 
that the Remedy for Collecting the Assessment Should 
be Identical with that Provided in the Laws of the 
United States with Respect to National Banks, Hence 
the Comptroller May Assess and the Receiver May 
Enforce the Statutory Liability. 


It is argued by counsel for the intervening petition¬ 
ers that inasmuch as the statute creating the liability 
provides that said stockholders are 4 ‘severally and 
individually liable to the creditors”, such liability is 
an independent and direct property right of the credi¬ 
tors and, consequently, cannot be enforced by the 
Comptroller or his receiver. The provisions of the 
code under which the Comptroller is given power to 

lew and collect the assessment are Sections 29S and 
* 

347 of Title 5, which will be found in foot-note 1 on 
page 13 of the appellants’ brief. Appellants attempt 
to circumvent these acts of Congress giving the Comp¬ 
troller the remedial powers to enforce the statutory 
liability, notwithstanding the fact that said provisions 
authorize the Comptroller to take possession of any 
such bank (Continental Trust Company) for the rea¬ 
sons and in the manner and to the same extent as is 
provided in the laws of the United States with respect 
to national banks. The unsoundness of appellants’ 


position is shown in their failure to distinguish be¬ 
tween the substantive liability brought into being by 
Congress under Section 361 of Title 5, imposing the 


liability, and the remedial statutes, Sections 298 and 


347 of Title 5, providing for the method of the en¬ 
forcement of the liability so created. This court on 


March 4, 1935, decided the contention here made by 


appellants adversely in the case of Harper v. Moran , 
76 Fed. (2ndi) 9S0, where Mr. Justice Groner, deliver¬ 
ing the court’s opinion, obviously concluded that the 
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state bank liability there under consideration was sub¬ 
stantive, but that the remedy is procedural, for the 
reason that under the District of Columbia code any 
banking institution doing business in the District of 
Columbia is subject to the identical method of liquida¬ 
tion provided for in the case of national banjks. In 
repudiating the contention that a judicial ascertain¬ 
ment was necessarv to determine the extent of insol- 
vencv or the pro rata amount due by stockholders of 
the North Capitol Savings Bank, an Arizona corpora¬ 
tion, and in holding that the Comptroller of the Cur¬ 
rency could levy and collect the assessment liability 
created by the laws of Arizona without a previous 
judicial ascertainment of the existence of liabilities of 
the bank, the court said at page 982: 

“The language of the District statute (section 
298, title 3, D. C. Code 1929) specifically clothed 
the Comptroller with all the power which the laws 
of the United States gave him in relation to in¬ 
solvent national banks. He is authorized i:o take 
charge of an insolvent bank engaged in business 
in tlie District of Columbia—wherever incorpo¬ 
rated—*in the manner and to the same extent’ as 
if the bank were a national institution. The 
words Mo the same extent’ meaning to the full ex¬ 
tent. In short, as we think, the provision in ques¬ 
tion is notice to every banking organization in¬ 
corporated under the laws of one of the states 
that, in coining into the District of Columbia to do 
business, it submits itself to the supervision and 
control, both in operation and in insolvency, of 
the Comptroller to the same extent as if it |vere a 
national bank: and if this is true, it seems tp us to 
follow that if, under the federal statutes, tjhe de¬ 
termination of the Comptroller that an^Assess¬ 
ment is necessarv is conclusive, as it is (I\.<fnnedy 
v. Gibson, 8 Wall. 49$, 19 L. Ed. 476), the question 
is therebv foreclosed notwithstanding a contrary 
statute or ruling in the state of incorporation. If 
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we are correct in this, nothing more need be 
added, for it lias been definitely determined that 
when the Comptroller of the Currency appoints 
a receiver for a defaulting or insolvent national 
bank he may also call for a ratable assessment 
upon the stockholders, without a previous judicial 
ascertainment of the necessity of the appointment 
of a receiver or of the existence of the liabilities 
of the bank. Bushnell v. Leland, 1(14 U. S. 684, 
17 S. Ct. 209, 41 L. Ed. 598; In re Ohetwood, 165 
U. S. 443, 17 S. Ct. 385, 41 L. Ed. 782.” 

Appellees approve the doctrine laid down in the case 
of Boyd v. Schneider, 131 Fed. 223, cited on page 18 
of appellants’ brief, where the Circuit Court of Ap¬ 
peals held that “the national banking act provides a 
system for the collection of the assets of an insolvent 
bank, and their distribution among creditors. The 
legal machinery for this is a receiver appointed by the 
Comptroller of the Currency * * * in whom is vested 
all rights of receivership. * * *” 

In this connection the court’s attention is directed 
to Section 192 of Title 12 of the United States Code 
Annotated, which is the act of Congress relating to 
the remedial measures provided for the collection of 
the assets of insolvent national banks. It will be in- 
stantlv noted that Sections 63 and 64 of Title 12, 
U.S.C.A. referred to by appellants, creates the 

statutory double assessment liabilitv of national bank 
* * 

shareholders, but that Section 192 provides the rem- 
edv for its 1 enforcement, the latter section reading in 
part 


“the Comptroller of the Currency may forthwith 
appoint a receiver * * *. Such receiver, under 
the direction of the Comptroller, shall take pos¬ 
session of the books, records and assets ot every 
description of such association, collect all debts, 
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dues and claims belonging to it, * * * and may, 
if necessary to pay the debts of such association, 
enforce the individual liability of the stockhold¬ 
ers.” 

Obviously, this is the remedial provision of the na¬ 
tional bank act looking to a uniform method of liqui¬ 
dating insolvent national banks, and Congress un¬ 
doubtedly held the same view with respect to other 
banking associations in the District of Columbia when 
it said in Sections 298 and 347 of Title 5 of the 1929 
District of Columbia code that all trust companies or¬ 
ganized under authority of any act of Congress or 
under the laws of any of the states of the Union shall 
be subject to the provision that the Comptroller shall 
have power when in his opinion it is necessary to take 
possession of any such bank or company for tile rea¬ 
sons and in the manner and to the same extenj as is 
provided in the laws of the United States with respect 
to national banks. 

The principle here involved is controlled by the de¬ 
cisions of this court in Washington Loan & Trust Co. 
v. Allman , 67 Appeals, D. C. 116, 70 Fed. (2nd) 282, 
and liar per v. Moran, 64 Appeals, D. C. 210, 76 Fed. 
(2nd) 980, because those cases dealt with the pro¬ 
cedural remedy respecting the enforcement of d sub¬ 
stantive liability, which was self-executing. This 
court’s decisions in the cases of Hamilton v. Offutt, 
64 Appeals, D. C. 385, 78 Fed. (2nd) 735, and Hamil¬ 
ton v. Bergling, 64 Washington Law Reporter, 794, are 
distinguishable in that in the latter two cases the prin¬ 
ciple involved was not procedural but related wholly 
to the question of the nature and extent of the substan¬ 
tive liability alleged to have been created. In the Of¬ 
futt case the state of incorporation—Virginian-made 
no provision for liability, and the court held, id sub- 
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stance, that the procedural remedies flowing to the 
Comptroller under the code did not create or incorpo¬ 
rate the national bank shareholders’ liability into the 
liquidation proceedings of the insolvent Potomac Sav¬ 
ings Bank, such liability being non-existent in the 
state of the bank’s incorporation. 

In the Bergling case the question again related to 
the substantive liability , in which connection the court 
noted that the Constitution of TTest Virginia, which 
created the liability, provided that it was limited to 
debts, contracts and engagements incurred during the 
period the shareholder owned the stock. 

2 . (b) The Charter Powers of the Continental Trust 
Company Authorized it to Purchase Stock of Both 
“Public and Private Corporations”, Stockholders of 
the Continental, Knowing of this Power, and its Exer¬ 
cise, are Estopped to Disclaim Liability for the As¬ 
sessment Levied on the 4000 Shares of Stock it Owned 
in the Commercial National Bank. 

The Continental Trust Company was incorporated 
under the trust company act of the District of Colum¬ 
bia. This act contained no prohibition with respect to 
the purchase of stock of other corporations. Hence, 
stockholders acquiring stock therein were charged by 
law with knowledge that the company’s funds, under 
its charter powers and certificate of incorporation, 
could be used for the purchase of Commercial Na¬ 
tional Bank stock. It follows that stockholders of the 
Continental Trust Company are now estopped to as¬ 
sert or claim non-liability of the Continental Trust 
Company for the money which their company bor¬ 
rowed and subsequently used for the purpose of buy¬ 
ing stock in the Commercial National Bank. 

The general incorporation law providing for the 
formation of corporations within the District of Co- 
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lumbia was enacted May 5, 1870. In that law, junder 
Class 4, relating to manufacturing, agricultural, min¬ 
ing, mechanical, insurance, mercantile, transportation, 
market and savings bank corporations, is founc. Sec¬ 
tion 569, which provides in effect that it shall dot be 
lawful for any company to use any of their fun|ds in 
the purchase of any stock in any other corporation. 
On October 1, 1S90, for the first time, Congress enacted 
a law providing for the incorporation of trust, loan, 
mortgage and certain other corporations within the 
District of Columbia. This act became Chapter 1246 
of the Supplement to the Revised Statutes oif the 
United States, Volume 1, page 870. Congress did not, 
in that chapter, prohibit corporations organized there¬ 
under from owning stock of other corporations. In 
that act, which mav be here designated as the Thrust 
Company Act, three sections were enumerated. The 
first section designated the different kinds of corpo¬ 
rations that might be created thereunder, the sebond 
section required the execution of an organization cer¬ 
tificate, in which the incorporators were require'^ to 
state (1) the name of the corporation, (2) the ‘pur¬ 
poses for which it was formed, (3) the term for which 
it was to exist, (4) the number of its directors, and 
the names and residences of the officers who wefe to 
manage the affairs of the company for the first year, 
and (5) the amount of the capital stock of the com¬ 
pany and its sub-division into shares. The third sec¬ 
tion provided that this organization certificate of the 
company’s incorporators should be presented to the 
commissioners of the District of Columbia, who had 
the power and discretion to grant or refuse to said 
incorporators a charter of incorporation on the tefms 
set forth in the certificate and the provisions of j the 
act. 

It should be here noted and these appellees stress 
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the fact that the original corporation law of the Dis¬ 
trict of Columbia merely required the incorporators 
to make, sign, and acknowledge before some officer 
competent to take the acknowledgment of deeds and 
file in the office oi the Recorder of Deeds a certificate 
in writing in which the name, purposes, etc., of the 
company i were set forth. If the certificate appeared 
proper the Recorder of Deeds performed the minis- 

;ing it for filing and record¬ 
ing, but he had no power to grant or refuse a charter 
as in the case of the commissioners of the District of 
Columbia under the Trust Company Act. 

On March 3, 1901, Congress saw fit to establish a 
Code of Laws for the District of Columbia and in that 
act, under the heading, “Manufacturing, Agricultural, 
Mining, Mechanical, Insurance, Mercantile, Transpor¬ 
tation, Market and Savings Bank Corporations”, Sec¬ 
tion 605 of sub-chapter 4 of Chapter 18 provided that 
any three or more persons who desired to form a cor¬ 
poration for the purpose of carrying on any enter¬ 
prise or business which may be lawfully conducted by 
an individual except banks of circulation and dis¬ 
count, corporations to buy, sell or deal with real prop¬ 
erty, railroads and such other enterprises or business 
as may be otherwise specifically provided for in this 
Code, may make, sign and acknowledge, before some 
officer competent to take the acknowledgment of deeds 
in the office of the Recorder of Deeds, a certificate in 
writing. 

It will be seen that Section 605 is identical with the 
General Incorporation Law relating to companies of 
the same classification found under Class 4 of the act 
of May 5, 1S70, wherein Section 569 of the Revised 
Statutes of the United States prohibited the use of the 
corporation's funds for the purchase of stock in other 
corporations; and attention is directed to the fact that 
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this provision of the Revised Statutes (569) was car¬ 
ried into the codification under the same classification 
and is thereunder enumerated and set out as Section 
620 of sub-chapter 4 of Chapter 18 of the 1924 Code of 
Laws for the District of Columbia. 

Attention is likewise directed to the fact that the 
report of the Committee of the House of Representa¬ 
tives on the Trust Company Act stated that such com¬ 
panies could not become incorporated under the gen¬ 
eral corporation laws of the District of Columbia and 
that the Committee saw fit to provide for the incorpo¬ 
ration of trust and other companies enumerated in the 
Trust Company Act by a separate act, which Congress 
enacted on October 1, 1890, and which has beer, codi¬ 
fied separately and is now carried in the Code under 
sub-chapter 11 of Chapter 18 of the 1924 Code. 

The first supplemental return to the rule to show 
cause has attached as the exhibit thereto, a certified 
copy of the original charter granted to the Continental 
Trust Company by the Commissioners of the District 
of Columbia on January 25, 1912. (R. 53-59 incl.) It 
will be observed that the first paragraph of the certifi¬ 
cate of incorporation states that the incorporators de¬ 
sire to associate themselves together as a comps,ny or 
body corporate to carry on a trust, loan, mortgage 
and such other business of whatsoever nature author¬ 
ized under the provisions of sub-chapter 11 of Chap¬ 
ter 18 of the Code of Laws for the District of Colum¬ 
bia. The plaintiffs’ bill alleges that the Continental 
Trust Company was incorporated under sub-chapter 
11 of Chapter IS of the District of Columbia Code. 
The incorporators certified that one of the purposes 
for which said company was formed was: 

(6) “to underwrite or buy and sell bonds of the 

United States, of the District of Columbia ^nd of 
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the several states and of any municipality, pri¬ 
vate corporation or association and other evi¬ 
dences of indebtedness, as well as the stock of 
any public or private corporal ion.” 

This certificate was signed and acknowledged on 
January 24, 1912, and duly presented to the commis¬ 
sioners of the District of Columbia, and said commis¬ 
sioners on January 25, 1912, thereupon issued the cer¬ 
tificate of incorporation of the Continental Trust Com¬ 
pany in which said commissioners stated: 

“We hereby grant to said persons a charter of in¬ 
corporation upon the terms set forth in said cer¬ 
tificate and application.” 

It is the contention of these appellees that Section 
620 of the 1924 Code prohibiting the purchase of stock 
of other corporations relates only to the corporations 
enumerated i in sub-chapter 4 of Chapter 18 of the 
Code, and that trust companies are excluded on two 
grounds, first, as a bank of discount (See Section 3 of 
the provisions for which the Continental Trust Com¬ 
pany was formed) and, second, that Section 605 of 
sub-chapter 4 excludes other enterprises or businesses 
that were otherwise specifically provided for in the 
Code. The Continental Trust Company was incorpo¬ 
rated under sub-chapter 11 of Chapter 18 which spe¬ 
cifically provided for the incorporation of trust, loan, 
mortgage and certain other corporations within the 
District of Columbia. 

That the sections of the Code respecting the incorpo¬ 
ration of different classes of corporations are distinct 
and separate is conclusively established in the case 
oi Dancy v. Clark , 24 Appeals, D. C., at page 4S7. 
Justice Morris delivered the court’s opinion in that 
case and at page 501 announced the court’s conclusion 
that the sections were different and that it was clear 
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the different sections had different provisions with re¬ 
spect to the corporations. The court there snip: 

“Chapter IS of the Code provides for the for¬ 
mation of corporations by the tiling of certificates 
in the office of the recorder of deeds for this Dis¬ 
trict. It contains fourteen subchapters, of which 
the first thirteen provide for the organization of 
corporations of as many different kinds, and the 
last subchapter provides for the mode otj their 
dissolution. It is very clear from the whole) tenor 
of the enactment that these different kinds <bf cor¬ 
porations were intended to be kept separate and 
distinct from each other, and that no association 
should be incorporated under the act wliicfy com¬ 
bined, for example, the work of institutions of 
learning, provided for in subchapter 1, and tlhat of 
benevolent and educational societies, provided for 
in subchapter 3. To show this conclusively it is 
not necessarv to go bevond the verv first words of 
each subchapter. Under subchapter 3, any! three 
or more persons may effect an organization, 
while, under subchapter 1, the association of five 
or more persons is required. And thereafter dif¬ 
ferent provisions are made for the different 
classes or hinds of corporations (Italics in¬ 
serted.) 

The cases cited by appellants in their brief relate 
to either instances where the charter granted pbwers 
prohibited by law, or where both the law and the!char¬ 
ter were silent as to those powers. Appellees! have 
no quarrel with this doctrine, but assert that it l^as no 
application in this case because the charter granted 
the power, and there is a familiar rule of law tlipt the 
charter determines the powers of a corporation^ ex¬ 
cept where the law prohibits a particular power, in 
which latter case the grant of the prohibited power is 
surplusage and consequently void. Congress lias! enu- 
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merated under Section 717 of sub-chapter 11 of Chap¬ 
ter 18 of the 1924 Code the power of the commission¬ 
ers of the District of Columbia. 

It will be noticed that the incorporators of the Con¬ 
tinental Trust Company asked for the power to buy 
and sell stock in public and private corporations , that 
the power was granted to them in their charter by the 
commissioners of the District of Columbia and ap¬ 
proved by the Comptroller after tiling of the charter 
with the Recorder of Deeds, pursuant to the provisions 
of Section 719 of the 1924 Code; that having asked 
for and received the authority the company exercised 
it, and any stockholder who bought stock in the com¬ 
pany was charged by law with the knowledge that the 
funds which he invested in the company could be used 
for the very purpose for which they were used. In 
this connection one of the most cogent reasons for the 
rule that ordinarily obtains to the effect that corporate 
funds may not be invested in other corporations is 
that stockholders do not expect or anticipate that their 
funds will be used for such purposes. Here no such 
complaint can be made and no such reason can be ad¬ 
vanced. As shown by the intervening petition of the 
first interveners, 3200 shares of the capital stock of 
the Commercial National Bank was acquired by the 
Continental Trust Company on January 18, 1930, 
simultaneously with the transfer of all of the Continen¬ 
tal Trust Company assets to the Commercial National 
Bank, under an agreement of the same date. The 
stockholders of the bank knew, could have known, or 
should have known that the company’s money was 
being used for that purpose, in fact they must have 
known for the reason that their approval as a matter 
of law was required before all of the assets of the 
Continental Trust Company were transferred to the 
Commercial National Bank and as a part of the trans- 
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action the Continental Trust Company acquired 3200 
shares of the stock of the Commercial National Bank. 

i 

i 

3. The Allowed Claims Filed Against the Receiver 
of the Continental Trust Company upon wfhich the 
Comptroller Based His Assessment are Legal Obliga¬ 
tions of the Trust Company for Money Loaned to Con¬ 
tinental by Creditors as to Which Obligations the 
Stockholders are Estopped to Plead that the porpora- 
tion’s Borrowings Were Ultra Vires. 

i 

As heretofore indicated appellees contend that the 
use of the money acquired from the lending b)anks for 
the purchase of bank stock by the Continental Trust 
Company was a valid exercise of a requested and 
granted power, there being nothing in the lafw which 
prohibited the corporation from using the corporate 
funds for such purpose, the charter having granted 
the right and the stockholders having purchased their 
stock with the knowledge that their investment could 
be used for such purposes. 

However, conceding only for the purpose otj* discus¬ 
sion, that the authorization as granted in the] charter 
was not sufficient in law, appellees nevertheless con¬ 
tend that the facts in this case bring it directly within 
the purview of the rule established by the Supreme 
Court of the United States and other Federal and 
State courts to the effect that contracts of this charac¬ 
ter may be enforced either (1) by the application of 
the principle of estoppel against the party Claiming 
its own act was ultra vires of its corporate powers, or 
(2) upon the principle that in order to prevent a mis¬ 
carriage of justice the courts will not allow tli|e party 
guilty of the wrongdoing to unjustly enrich itself at 
the expense of the other party. | 

In the instant case, in connection with the applica¬ 
tion of the doctrine of estoppel as related to I the al- 
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ieged ultra pres contracts, it must be observed (1) 
that the law gave the incorporators authority to apply 
for a charter in which the purposes of the corporation 
were to be stated; (2) that the application or certifi¬ 
cate of incorporation of the Continental Trust Com¬ 
pany clearly set forth that one of the purposes of the 
company was to buy and own stock of public and pri¬ 
vate corporations; (3) that this certificate of incorpo¬ 
ration was submitted to the commissioners of the Dis¬ 
trict of Colombia, who granted a charter upon the 
terms and conditions set forth in said certificate; (4) 
that subsequent stockholders were charged by law with 
the knowledge of the charter provisions of their own 
company; (5) that there was nothing inherently illegal 
in the loans piade to the Continental Trust Company 
by the lending banks, and (6) that the lending banks, 
when the loans were made, were charged by law, as 
were other individuals in the community, with knowl¬ 
edge of the contents of the Continental Trust Com- 
pany charter, and consequently knew that the commis¬ 
sioners of the District of Columbia had granted and 
issued a charter to the Continental Trust Company in 
which express authority was given that company to 
buv, own and sell the stock of public and private cor- 
porations. 

Appellees assert that a parallel case where the doc¬ 
trine of estoppel was invoked by this court is that of 
Washington Gas Liylit Company v. Dann, 70 Fed. 
(2nd) 746. 

In the Washington Gas Light Company case it ap¬ 
peared that Dann, an engineer, was employed by the 
Washington Gas Light Company to make a survey of 
the plant equipment and of the town of Charlestown, 
West Virginia,! the purpose of the sui\e} being to la> 
a foundation for the purchase of the Charlestown Gas 
Company stock and bonds by the Washington Gas 
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Light Company. The survey was made and| after the 
Washington Gas Light Company had decided not to 
make the purchase Dann sued the company for his 
services, and, as the court found, the facts reduced 
the case to two main propositions of law, only one of 
which concerns us, namely, that the alleged contract 
to purchase stock was ultra vires on the p*{rt of the 
Washington Gas Light Company. 

This court, speaking through Mr. Justice Groner, 
observed that the Washington Gas Light Company 
charter was granted in 1848, and the purpose of its 
incorporation was to manufacture and sell gas to be 
used in the City of Washington; that therd was no 
provision in the charter granting or denying power to 
purchase stocks and bonds in other corporations, but 
in 1913 Congress passed a general statute creating the 
Public Utilities Commission for the District of Colum¬ 
bia, in which, in Section 8, Paragraph 54 (Title 26, 
D. C. Code 1929) it was provided that it should be un¬ 
lawful for any gas company to directly or indirectly 
acquire the stock or bonds of any other corporation 
engaged in the same business unless authorized in 
writing to do so bv the Commission, and that under 
the authority of this paragraph the Washington Gas 
Light Company had from time to time obtained from 
the Commission permission to purchase and had pur¬ 
chased the stock and bonds of various other gas light 
companies in Washington, D. C., Virginia and Mary¬ 
land. 

In answering the contentions of the Washington 
Gas Light Company that it possessed no power under 
its charter or under the Utilities Act to enter into a 
contract to purchase stocks and bonds of the Charles¬ 
town Company and that appellee was bound jto take 
notice of its limitations upon its powers, Mr. (Justice 
Groner said at page 748: 
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“It is undoubtedly the general principle that 
the powers of a corporation are such only as are 
conferred by its charter or the general laws of the 
state of its incorporation. Thomas v. Railroad 
Company, 101 U. S. 71, 82, 25 L. Ed. 950. It is 
also a well-recognized doctrine that a corporation 
without express authority so to do may not ac¬ 
quire the stock of another corporation. De La 
Vergne Ref. Co. v. German Inst., 175 U. S. 40, 20 
S. Ct. 20, 44 L. Ed. 05. As appellant had no cor¬ 
porate power to purchase stocks and bonds of the 
Charles Town Company, a contract to purchase, 
unless permissible under the Utilities Act, would 
have been unenforceable because ultra vires.” 

The court announced the controlling doctrine to be: 


“We think that in these eircmnstances, to hold 
that appellee in the agreement wade with appel¬ 
lant for services to he rendered if was charged 
with notice of a different and narrotn r limitation 
of appellant's corporate powers, and therefore 
was subject to he defeated in his effort to collect a 
legitimate debt bp a plea of ultra vires. would be 
to work a legal wrong a)/d to create a legal fiction 
to defeat the ends of justice.” 


In the case now before the court Congress similarly 

v « 

passed a trust company act which authorized the in¬ 
corporation of trust companies by the submission of 
the purposes for which the corporation was formed, 


in a certificate to the commissioners of tile District of 


Columbia, who had the authority to reject or grant the 
certificate of incorporation and charter upon the terms 
and conditions set forth in the application. Likewise, 
in this case no question had been raised respecting the 
grant of this power until after the stockholders’ duly 
elected agents, their directors and officers, had exer¬ 
cised the grant. In this situation we think the rule is 
applicable, as in the 'Washington Gas Light Company 
case, that the lending banks could not be charged with 
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notice of a different and narrower limitation of the 
Continental Trust Company corporate powers than 
the powers expressly granted in the charter, and that 
the stockholders may not avail themselves of the plea 
of ultra vires, for the allowance of such a plea under 
the circumstances would be to work a legal wrong and 
to create a legal fiction to defeat the ends of justice. 
The same result was reached by the Circuit Court of 
Appeals in the Ninth Circuit in Quicksilver Mining 
Company v. Anderson, 245 Fed. 67, cited with ap¬ 
proval by this court in the Washington Gas Light 
Company case. 

Counsel for the intervening petitioners rely on the 
case of First National Bank of Concord, v. Hawkins, 
174 U. S. 364, which holds that a national bank has no 
power to invest its funds, by purchase, in the stock of 
another national bank, upon the principle that Con¬ 
gress gave no such power in its enumeration of powers 
of national banks, and no implied power exists for the 
use of the bank’s funds for such purposes, following 
California National Bank v. Kennedy, 167 IT. S. 367, 
which case, restating this principle, relies upon Logan 
County National Bank v. Townsend, 139 U. S. 67. 

It is true that the principle stated was announced 
by the Supreme Court of the United States in Logan 
County National Bank v. Townsend, supra, but an ex¬ 
amination of the facts in that case and of the conclu¬ 
sion finally reached by the court discloses that the 
court followed the principle of law for which i he ap¬ 
pellees here contend, that is, where money or pr operty 
is parted with in good faith and it appears tike con¬ 
tract or agreement under which the money or pr operty 
was handed over was ultra vires, the party receiving 
may be made to refund or account for the value |of that 
which he has actually received. The court th^re re¬ 
affirmed and quoted the doctrine announced in City of 
Parkersburg v. Brown, 106 U. S. 487, 503, holding at 
page 76: 
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“The enforcement of such right is not in af¬ 
firmance of the illegal contract, but is in disaffirm¬ 
ance of it, and seeks to prevent the City from 
retaining the benefit which it has derived from the 
unlawful act. 2 Com. Cont., 109. 

“There was no illegalitv in the mere putting of 
the property by the O’Briens in the hands of 
the City. To deny a remedy to reclaim it, is to 
give effect to the illegal contract. The illegality 
of the contract does not arise from anv moral 
turpitude. The property was transferred under 
a contract which was merely malum prohibitum, 
and where the City was the principal offender. 
In such a case the party receiving may be made 
to refund to the person from whom it has re¬ 
ceived the property for the unauthorized purpose 
the value of that which it has actuallv received.” 

The appellees assert that this doctrine was rec¬ 
ognized in Central Transportation Company v. Pull¬ 
man's Palace Car Coin pan//, 139 Y. S. 24, where the 
court said at page 60: 

“A contract ultra rires being unlawful and 
void, not because it is in itself immoral, but 
because the corporation, by the law of its crea¬ 
tion, is incapable of making it, the courts, while 
refusing to maintain any action upon the un¬ 
lawful contract, have always striven to do justice 
between the parties, so far as could be done 
consistently with adherence to law, by permitting 
property or money, parted with on the faith 
of the unlawful contract, to be recovered back, 
or compensation to be made for it. 

“Ini such case, however, tlie action is not main¬ 
tained upon the unlawful contract, nor accord¬ 
ing to its terms: but on an implied contract of 
the defendant to return, or. tailing to do that, 
to make compensation tor, property or money 
which it has no right to retain. To maintain 
such an action is not to affirm, but to disaffirm, 
the unlawful contract.” 
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The principle was given effect by the Sujpreme 
Court oi the I nited States in Union National | Bank 
v. Matthews, 98 U. S. G21; National Bank of G\enesee 
v. Whitney, 103 I . S. 99; Gold Mining Company v. 
National Bank, 96 L. S. 640; Connolly v. Union Sewer 
Pipe Company, 184 U. S. 540; Daniels v. Tearney, 102 
U. S. 415. 

In 1910 Mr. Justice Harlan delivered the opinion 
of the court in Citizens' Central National Bd\nk of 
New' York v. Appleton , Receiver of the Coope 
change Bank, 216 U. S. 196, when that court 
had before it tlie question of corporate liabili 
money or benefits received under an alleged 
vires contract. In holding the company liab 
court reviewed all of the earlier cases on the subject 
and held at page 206: 

“We need not go farther. It is entirely clear 
that the judgment against the defendant bank— 
which came into the possession of the property, 
and was subject to the liabilities of the Central 
National Bank—was consistent with sound legal 
principles and was intrinsically right, even if 
the guaranty in question was beyond the ]j>ower 
of the guaranteeing bank, under the national 
ing statutes. Whatever may be said as t 
validity of the written guaranty, now alleged 
illegal, the judgment can be supported as 
wholly on the implied contract, which made 
duty of the ("entral National Bank, under the 
disclosed, to account to the Cooper Excl 
Bank for the monev obtained from the lattbr in 
execution of the agreement made bv the fo 
with the borrower.” 
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4. The Contract of January 18, 1930, Between the 
Continental Trust Company and the Commercial Na¬ 
tional Bank Was a Loan Secured by Pledge of Assets 
Under the Rule Laid Down in Hightower v. American 
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National Bank, 263 U. S. 350, and, as Such, Repre¬ 
sents a Contingent Indebtedness Which May Ripen 
Into a Judgment in the Case of Baldwin v. Moran. 

The contract of January 18, 1930, between the Com¬ 
mercial National Bank and the Continental Trust 
Company provided that the Commercial National 
Bank would pay $2,600,000.00 deposit liabilities of 
the Continental Trust Company and would pay the 
additional sum of $100,000.00 in cash for the good 
will of the Continental Trust Company, which was 
represented by its deposits, and the Continental 
Trust Company, in turn, deposited all of its assets 
except the $100,000.00 in cash, with the Commercial 
National Bank as collateral security for the debts 
of the Continental Trust Company to its depositors, 
which the Commercial National Bank assumed and 
agreed to pay. 

The directors and officers of both banks considered 
the contract a loan by the Commercial National Bank 
to the Continental Trust Company, secured by pledged 
assets, under a liquidating agreement and not a sale, 
because the books and records of both banks con¬ 
sidered and computed interest on the deposit liabili¬ 
ties assumed and paid by the Commercial National 
Bank. The contract further contemplated that when 
the debt Was paid in full, the excess of assets would 
be returned to the Continental Trust Company. Every 
reasonable inference that may be drawn from the 
contract and from the conduct of the officers and 
directors of the subject banks points to a loan secured 
by pledge of assets, under an agreement to liquidate 
said assets, and not to a sale. 

The federal authorities construing similar contracts 
hold such contracts to be loans secured by the pledge 
of assets and not sales. The leading case on this 
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subject is Hightower v. American National Bank, 263 
U. S. 350, which case was considered in a number of 
aspects by the District Court of the United States 


for the Southern District of Georgia and th4 United 
States Circuit Court of Appeals for the Fifth Circuit. 
These courts' opinions will be found in 246 Fed. 721, 


Fed. 187 , 254 Fed. 249 and 276 Fed. 37\1. The 


facts in the case are as follows: | 

In the summer of 1914 the American National Bank 
and the Commercial National Bank, both located at 


Macon, Georgia, entered into a contract lodking to 


a winding up of the affairs of the Commercial Na¬ 
tional Bank, and providing for the transfer of the 
assets of the Commercial National Bank to the Amer¬ 
ican National Bank and the assumption and payment 
of the Commercial National Bank’s liabilities by the 
American National Bank. The principal Question 
presented to the Supreme Court of the United States 
turned, as that court said: 

“largely on the construction and legal effect of the 
contract . . . whether the transfer of the Com¬ 
mercial National’s assets was made by way of an 
outright sale, or by way of giving security for 
the repayment of the moneys advanced by the 
American National under the contract.” 

The contract in the Hightower case is the closest 
to the contract in the case at issue as plaintiff has 
been able to find, and the Supreme Court of the United 
States, in an exhaustive opinion carefully analyzing 
the different provisions of the contract and holding 
that the agreement was a loan secured by the pledge 
of assets, said at page 354: 


“The contract was made in pursuance of resolu¬ 
tions passed by the directors of both banks, and 
was ratified and approved by a resolution of the 
Commercial National’s shareholders. These res- 
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olutions and the contract are all set forth at length 
in the opinion of the circuit court of appeals, de¬ 
livered on the first appeal to that court (165 
C. C. A. 537, 254 Fed. 249), and need not be 
reproduced here. 

u * * * * * 


“The chief contention of the appellants is that 
the transaction between the two banks was not a 
pledging or hypothecation of the assets as security 
for the repayment of advances to pay liabilities, 
but an outright sale of the assets in consideration 
of an unqualified assumption of the liabilities. 
AVe agree with the circuit court of appeals in 
thinking the assets were not sold, but pledged as 
security. 


“It is quite true that the first and fifth para¬ 
graphs of the contract, if separated from the 
others, make for the view that the transfer of as¬ 


sets and the assumption of liabilities were with¬ 
out qualification or reservation—each as the full 
consideration for the other. But the contract 
consists of much more than those paragraphs and 
must be examined as a whole to determine the 
nature of the transaction of which it is a memo¬ 
rial. In the sixtli paragraph the parties definitely 
explain tiie purpose with which the assets were 
transferred and the nature of the engagement bv 
which payment of the liabilities was assumed. 
That paragraph cannot be disregarded. To do 
so would be much like determining the nature and 
effect of: a mortgage deed without considering the 
defeasance clause. The paragraph shows that the 
American National was to hold the assets ‘as 
security’ for ‘all advances’ made by it to pay 
liabilities and expenses; that it was to reduce 
the assets to cash with reasonable diligence and 
apply the proceeds in ‘repaying’ ‘all amounts ad¬ 
vanced’ by it ‘with interest’ added, and that if, 
for any reason beyond its control, the liquida¬ 
tion should be discontinued, it should hold the 
assets ‘as security’ for its ‘advances’ up to that 
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time. The paragraph also recognizes jthat, in 
the end, there might be either a surplusjor defi¬ 
ciency of proceeds from the assets, and deals 
with both contingencies,—with a possible surplus 
by directing that the same be paid to the Com¬ 
mercial National’s shareholders pro ra|ta, and 
with a possible deficiency by declaring that neither 
the directors’ resolutions nor the contract ‘shall 
relieve the shareholders’ from their ‘legal liability 
as shareholders to respond.’ The rational and 
necessary conclusion from these provisions is that 
the moneys advanced were loaned and were to 
be repaid with interest, that the assets were trans¬ 
ferred as security for such repayment, ajnd that 
the resulting relations between the banljis were 
those of debtor and creditor and pledgj 
pledgee. 

“The circuit court of appeals fortified 
elusion in this regard bv showing that, t 
out the period in which the contract was injprocess 
of execution, the officers of the two bankfe, their 
directors and the shareholders’ committee! of the 
Commercial National, put a like construction on 
it. W e agree that this is so, but extended com¬ 
ment on that course of action would serve no pur¬ 
pose, because in our opinion, the contract as a 
whole does not admit of any other construction. 

“The remaining contention is that the debt 
sought to be enforced was created during the 
process of liquidation, and therefore is not one for 
which the shareholders are liable. The prefrnise is 
faulty. The debt arose from the contract, and 
represents moneys advanced in excess oj:* what 
was realized from the assets. When the contract 
was made, the bank was in active operation, and 
it remained so for a short period thereafter. It 
was cashing checks, receiving deposits, clearing 
checks through the clearing house, checking-] on its 
deposits in other banks, and otherwise conducting 
a banking business. True, its business was con¬ 
ducted in quarters assigned to it in the banking- 
house of the American National, but it was acting 
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through its own officers, tellers, and employees. 
It had not been pronounced insolvent, nor was it 
then thought to be so. The process of liquidation 
under the statute began fifty davs after the con- 
tract was made. There was power to make the 
contract. The purpose was not to obtain money 
to engage in new business, but simply to change 
from many creditors to one. Nor was the con¬ 
tract made in derogation of the rights of the 
shareholders. One of its purposes was to sub¬ 
serve their interest, and this was recognized when 
they ratified and confirmed it. Under prior deci¬ 
sions the contention must fail. Wyman v. Wal¬ 
lace, 201 U. S. 230, 50 L. ed. 738, 26 Sup. Ct. Rep. 
495; Poppleton v. Wallace, 201 U. S. 245, 50 
L. ed. 743, 26 Sup. Ct. Rep. 496.” 

In the case of Wyman v. Wallace, 201 U. S. 230, 
the Supreme Court considered whether a bank could 
consolidate all of its creditors into one under an agree- 
ment similar to the one at bar, the difference in the 
W yman case being that the amount of the deposit 
liability assumed and paid off by the liquidating 
bank was evidenced bv notes executed bv the Amer- 

m/ » 

ican bank which was being liquidated. In answering 
this question in the affirmative the court said: 

“The question, therefore, is, whether a national 
bank, finding itself embarrassed, with a large 
amount of assets, much in excess of its obliga¬ 
tions, yet without the cash to make payment of 
those which are due and urgent, can borrow to 
meet those pressing demands. A very natural 
answer is, whv not? It is not borrowing monev 
to engage in a new business. It simply exchanges 
one creditor for others. There may be wisdom 
in consolidating all its debts into the hands of 
one person. At least such a consolidation cannot 
be pronounced beyond its powers. When time is 
obtained by the new indebtedness (in this case 
a year) it gives the borrowing bank and its offi¬ 
cers and stockholders time to consider and deter- 
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mine the wisdom of attempting a further prosecu¬ 
tion of business. In the case of an individual it 
would be a legitimate and often a wise transac¬ 
tion. It is not in terms prohibited by the national 
banking act.” 

In the case of Scott v. Norton Hardware Company, 
54 Fed. (2d) 1047, the following facts appeared: 

“Scott and Maiden were two of the directors 
of the People’s National Bank of Abingdon. That 
bank experienced financial difficulties in the Spring 
of 1926, and its directors were struggling t4 keep 
it out of a receivership. A meeting of the direc¬ 
tors was held on April 2d, and, upon the advice 
of the National Bank Examiner, a contract was 
made with the First National Bank of Abingdon, 
which obviated the necessity of a receivership 
and an immediate stock assessment, and which in 
addition to protecting depositors and otherj cred¬ 
itors, was expected to result in saving something 
from its assets for the benefit of stockhqlders. 
Under this contract, the People’s National trans¬ 
ferred all of its assets to the First National; and 
the latter, on its part, agreed to pay in fulll the 
claims of depositors and certain other indebted¬ 
ness, and, after reimbursing itself for the payments 
so made and the expenses incident thereto, to 
return the remainder of the assets, if any, jo the 
People’s National, or its liquidating agent.” j 

It was contended that there was an absolute sale of 
the assets. In repudiating that contention the court 
held: 

“We must determine in the beginning, there¬ 
fore, the nature of the contract which was eiitered 
into between the two banks, and of the rights 
and obligations arising therefrom. A careful 
consideration of this contract leads irresistibly 
to the conclusion that what it < 
a sale of assets but a transfer of 
and for collection, and that the 


2 ffected was not 
same as security 
promise of the 
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First National to pay the obligations assumed by 
it was not given in payment for the assets, but 
was a promise to advance money for the payment 
of the obligations of the People’s National. The 
assets transferred were to be held as security 
for the advancements so made, and collections 
therefrom were to be applied in reimbursement of 
the advancements. Equity regards substance and 
not form; and, when we look to the substance of 
the contract, the case is clearly one where the 
People’s National was substituting one creditor 
for manv, and was transferring its assets and 
giving bond for the security of that creditor. 
Hightower v. American National Bank, 263 U. S. 
351, 44 S. Ct. 123, 6S L. Ed. 334; Wyman v. Wal¬ 


lace. 201 E. 8. 230, 26 8. Ct. 405, 50 L. Ed. 



“Articles five and seven of the contract com¬ 
pletely answer the position of the appellees that 
there was a sale of assets. The first of these para¬ 
graphs provides that whatever remains of the 
assets transferred after paying the liabilities of 
the People's National, expenses, fees, costs, etc., 
shall be returned to the People's National or its 
liquidating agent. The second stipulates that the 
First National ‘shall have wide discretion in the 
manner of handling the business and collecting 
and disposing of the assets transferred to it’; 
that it shall use due diligence and the best judg¬ 
ment of its officers with regard thereto; and that 
it may make renewals, receive partial payments, 
accept substitute collateral and ‘do whatever it 
believes to be the best interest of the parties to 
the agreement in order to effect the collection of 
the assets.’ In the face of these provisions, the 
contention that there was an absolute sale of the 
assets cannot be maintained. 

“While there was no express provision in the 
contract that the People's National would repay 
the amounts advanced bv the First National under 


the contract, such repayment was clearly contem¬ 
plated; and there can be no question but that upon 
such advancements being made the right to reim¬ 
bursement arose, and that the People’s National 
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became indebted to the First National for the 
amounts so advanced under a contract implied 
in law. 2 R. C. L. 776; White v. National Bank, 
102 U. S. 658, 26 L. Ed. 250. And it will not 
do to say that this indebtedness arose aftjsr the 
bank was placed in liquidation; for it arose‘under 
and by virtue of the contract entered into between 
the banks prior to the liquidation, although the 
advancements were actually made thereafter. 
Hightower v. American National Bank, ^upra, 
263 U. S. at page 360, 44 S. Ct. 123, 68 IL Ed. 
334.” 

i 

In the case of DcrscJteid v. Andrew, 34 FedJ (2d) 
S84, a contract more in the nature of a sale than the 
one here under consideration was analyzed by the 
court. In holding that the contract was simply an 
exchange of manv creditors for one the court said 
at pages 8S7-8S8: 

i 

“However, a contract as here made is jcalid, 
and the state bank a creditor to whom the Stock¬ 
holders are liable, if made while the national bank 
was still in active operation and not thoughtlto be 
insolvent. Hightower v. American National Bank, 
263 U. S. 351, 44 S. Ct. 123, 68 L. Ed. 334; W^man 
v. Wallace, 201 U. S. 230, 26 S. Ct. 495, 50 L. 
Ed. 738. 

“The cases cited and relied upon by appellants 
all have to do with questions as to the validity 

ared 
ority 

of the officers of the bank to contract debts in the 


of obligations created after insolvency is dec 
and liquidation started. In such cases auth 


ordinary course of business of the bank is nieces- 

•/ 

sarily terminated. 

“When the state bank paid these obligations of 
the national bank, the transaction was the iame 
as if it had advanced money to that bank to pay 
them. Wvman v. Wallace, 201 U. S. 230, j 242, 
26 S. Ct. 495, 50 L. Ed. 738. 

“The purpose was not to obtain money to en¬ 
gage in new business or to contract new and inde- 
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pendent obligations during liquidation, but simply 
to change from many creditors to one. Nor was 
the contract made in derogation of the rights of 
shareholders. One of its purposes was to subserve 
their interests, and this was recognized when the 
stockholders ratified and confirmed it. Hightower 
v. American National Bank, 263 IT. S. 357, 360, 
44 S. Ct. 123, 68 L. Ed. 334.” 

Respectfully submitted, 

SWAGAR SHERLEY, 

Charles F. Wilson, 

H. B. Weaver, Jr., 

George B. Springstox, 

Attorneys for Robert C. Baldwin, 
Receiver. 

J. Bruce Kremer, 

George B. Springstox, 
i Herbert M. Bingham, 

i H. Donald Kistler, 

Attorneys for Carter B. Keene, Receiver, 
and Justus Wardell, Receiver. 
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Amtell H>tateS Court of glpptfate 
for tf)e BtStrict of Columbia 

April Term, 1936 
No. 6711 

Leila S. Duxx, Axxe S. Callahax, Agxes V.j Scott, 

et al., Appellants 

v. 

J. F. T. O’Connor, Comptroller of the Currency of the 
United States; Robert C. Baldwin, Receive]' of the 
Commercial National Bank of Washington, D. C.; 
John F. Moran, Receiver of the Continental Trust 
Company, et al., Appellees. 

Reply of John F. Moran, Receiver of Continental Trust 
Company, to Supplemental Brief Filed on Behalf 
of Stockholders’ Committee. j 

The stockholders of Continental Trust Company 
have intervened in this cause and, as appellants, are 
urging a reversal of the decision of the Court below 
holding that the stockholders’ liability created b|y Con¬ 
gress (Section 361, Title 5, D. C. Code, 1929) may 
be levied and collected immediately by the Comp¬ 
troller of the Currency through his Receiver, The 
position taken by the stockholders in their S u PP^ e - 
mental Brief is, in substance, as follows: 

1. The statutorv liabilitv here involved is an 

f %/ 

independent property right accruing to and en¬ 
forceable only by creditors. 
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2. That sections 298 and 347 of Title 5, D. C. 
Code, 1929, do not give the Comptroller power or 
authority to enforce the stockholders’ liability. 

3. That, in effect, this C ourt was in error in 
II a shin gt on Loan cO Trust Company v. Allman, 
Receiver, 70 Fed. (2) 282, Harper v. Moran, Re¬ 
ceiver, 76 Fed. (2) 980 and Hamilton, Receiver v. 
Offuit, 78 Fed. (2) 735, in which cases this Court 
held that wherever a state statute created a lia¬ 
bility on stockholders and the banking corpora¬ 
tion did business in the District of Columbia, the 
Comptroller could levy, and through his Receiver 
could collect, the amount of the assessment lia¬ 
bility from the stockholders. 

4. That, in effect, the question before this Court 
involves substantive rights and not procedural 
provisions, and is not governed by the decisions 
of thel Supreme Court of the United States in 
Finney v. Nelson, 183 U. S. 144 and Thomas v. 
Matthlessen, 232 U. S. 221, which cases have been 
followed by this Court in Washington Loan dv 
Trust Company v. Allman, Receiver, supra, Harper 
v. Moran, Receiver, supra, and Hamilton, Receiver 
v. Offutt, supra. It is further contended that the 
question before this Court is governed by Mc- 
Claine v. Rankin, 197 U. S. 154, Horner v. Homing, 
93 U. S. 228 and Hamilton, Receiver v. Bergling, 
64 W. L. R. 794. 


We think that these contentions of the stockholders 
can be answered as follows: 


1. The rule announced in Finney v. Nelson and 
Thomas v. Matthiessen, supra, as followed by this 
Court in the Allman, Harper and Offutt cases, is that 
where a corporation is organized in one state for the 
purpose of doing business in another, and thereafter 
does business in the latter state, its business must 
be conducted with reference to the laws of that state, 
subject to such liabilities as the laws of that state 
impose. As was said in Finney v. Nelson: 
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“All that we here hold is that when a corpora¬ 
tion is formed in one state, and by the express 
terms of its charter, it is created for doiig busi¬ 
ness in another state, and business is done in that 
state, it must be assumed that the charter con¬ 
tract was made with reference to its laws; and 
the liabilities which those laws impose will attend 
the transaction of such business.’’ 


And in Thomas v. Matthiessen, supra: j 

“He knew that California had laws and |ie took 
his risk of what they might be, when, as vfe must 
hold, he gave his assent to doing business there.” 

And in Harper v. Moran , supra: 

“When the bank obtained a charter of incorpora¬ 
tion in Arizona for the express purpose of doing 
business exclusively in the District of Columbia, 
it contracted with reference to the laws of the 
District, and this is true, as well, as to the con¬ 
tracts of the stockholders between themselves.” 


It seems obvious that where a foreign corporation 
is bound by the laws of the District of Colunibia by 
reason of doing business in the District, a similar 
rule would also prevail where the corporation chooses 
to incorporate in the District of Columbia. It fol¬ 
lows that the stockholders of Continental Trust Com¬ 
pany accepted the provisions of Sections 298 apd 347 
of the Code wherein it is provided that the Comp¬ 
troller may take possession of such insolvent institu¬ 
tions “/or the reasons and in the manner and to the 
same extent as are provided in the laws of the United 
States with respect to national banks.” 

These Sections, which this Court has consistently 
held are remedial provisions, incorporate Section 192 
of Title 12, U. S. C. A., which is likewise a remedial 
provision, into the liquidation of Continental Trust 
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Company, and said Section provides that the Comp¬ 
troller of the Currency may appoint a receiver who 

44 -may, if necessary to pay the debts of such 

association, enforce the individual liability of the 
stockholders.’ 9 

In the case of Hamilton v. Offutt, supra, this Court 
said on page 737: 

44 -and it is equally clear that the words 4 4 in 

the manner and to the same extent” include the 
right to appoint a receiver, to collect the debts, 
sell the property, and likewise to take all neces¬ 
sary steps in the liquidation of the affairs of the 
bank; and—as we held in the Allman and Harper 
cases, the enforcement of the personal liability 
of shareholders where there is such personal lia¬ 
bility.” 

Thus it is clear that this Court has recognized that 
the three Sections above referred to constitute the 
measure of the Comptroller’s power and authority to 
liquidate banks doing business in the District, includ¬ 
ing Continental Trust Company; and has further rec¬ 
ognized that included in the power to liquidate is the 
power to levy, and through his receiver collect the 
stock assessment provided for in Section 361 of Title 
5 of the Code. 

2. McClaine v. Rankin , supra, does not support ap¬ 
pellants’ position. The case merely holds that the 

stockholders’ liabilitv created bv the Xational Bank- 

* » 

ing Act is not to be considered as a contractual lia¬ 
bility in determining what period of limitations pre¬ 
scribed bv the law of the state where the bank is 
% 

located is applicable. The Court does not hold that 

this stockholders’ liabilitv accrues to creditors or 

•> 

can be enforced by them, but specifically holds that 
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the duty is imposed on the Comptroller to ^ive the 
creditors of the insolvent institution the benefit of 
the personal liability by enforcing it for theib. And 
the Court specifically holds (page 162) that the lia¬ 
bility is “enforceable only according to the Federal 
statute, independent of which the cause of action does 
not exist.” 

3. The case of Hornor v. Henning, supra, does not 
support appellants’ position in any particular and 
the decision expressly distinguishes between tjhe case 
there under consideration and stock assessment lia¬ 
bility cases. The decision construed Section 4 of the 
Act of May 5, 1870, which provided that the tjrustees 
should be personallv liable to creditors if at anv time 
the indebtedness of the Company exceeded the amount 
of its capital stock. It should be noted that the Code 
(Section 368, Title 5, District of Columbia Code, 1929) 
makes similar provision as to trust companies except 
that the trustees or directors become liable to the 

creditors “after the additional liability of the stock- 

•/ 

holders has been enforced.” 

The decision merely held that one creditor could 
not appropriate a cause of action to himself to the 
exclusion of other creditors by bringing a law action 
to enforce the liability (personal liability of trustees), 
but that the action must be in equity for the benefit of 
all creditors. As stated above, the Court cleaijly dis¬ 
tinguished this situation from stockholders’ liability 
and said: 

“Without deciding whether we would follow those 
decisions in a similar case arising in this Dis¬ 
trict, it is sufficient to say, that there is an opvious 
distinction between the liability of stockholders to 
the amount of their stock, which is a part jof the 
obligation assumed when the stock is tak^n and 
which is an exact sum, ascertainable by thei num- 
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ber of shares owned bv the shareholder, and the 
case of the managing trustees, jointly liable for 
a violation of their trust to all the creditors of 
the corporation who may be injured thereby.’’ 
(Italics ours.) 

The case of Hamilton v. Bergling, supra, does not 
support appellants’ position in any particular. In 
that case it was conceded by counsel, and the Court 
held that the Comptroller had the right to declare a 
West Virginia banking corporation doing business 
in the District of Columbia insolvent, appoint a Re¬ 
ceiver for it and enforce the stock assessment lia¬ 
bility to the extent that such a liabilitv was created 
under West Virginia law. In this connection this 
Court said: 

4 ‘The stockholder admits that the Comptroller 
had a right to adjudge the bank insolvent and to 
close it and has a right to liquidate it and collect 
its assets including stockholders’ liability.” 

The only question decided by the Court went to a 
matter of proof. This Court stated the question as 
follows: 

“The single question involved is—Was it neces¬ 
sary for the Receiver to prove that the debts and 
liabilities of the bank, on account of which the 
stock assessment was levied accrued during the 
period of stock ownership, before enforcing the 
assessment liability against the stockholder.” 

The Court answered the question: 

“In this view, the burden is on the Receiver to 
show that the liabilities of the bank which made 
it insolvent accrued as of the time appellee ac¬ 
quired and owned her stock.” 
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CONCLUSION | 

i 

It is respectfully submitted that the decree of the 
lower Court dismissing the bill of complaint s|nd inter¬ 
vening petitions should be affirmed. • • | •• 

Brice Claggett, j 

Charles E. WainwrighIt, 
Southern Building, 

Attorneys for Appellee 
John F. Moran, Receiver, 
Continental Trust Company. 
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et al.. Appellants, j 

v. 
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BIA TRUST COMPANY. j 
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of the following cases: 

McClaine v. Rankin, 197 U. S. 154 (1905). 
Hornor v. Henning, 93 U. S. 228 (1876). 






9 


Hamilton v. Bergling, 64 Wash. Law. Hep. 794 
(1936). 


These cases sustain the position taken by the appel¬ 
lants in their main brief that the Comptroller has no 
power to enforce the liability of stockholders in a local 
trust company created by Section 361 of Title 5 of the 
1929 District of Columbia Code. The substance of the 
argument made there is that since the stockholder’s 
liability in a District of Columbia trust company is 
fundamentally and substantively different from that 
created by the National Banking Act for stockholders 
in a national bank, nothing in either Sections 298 or 
347 of Title 5 of the District of Columbia Code gives 
the Comptroller power to collect the liability of stock¬ 
holders in the present case. The determination of the 
nature of this liability is a substantive and not a pro¬ 
cedural inquiry. 

The liability of stockholders in a District of Colum- 
bia trust cbmpany is primary and direct to the credi¬ 
tors. It is an independent property right of the 
creditors, which is enforceable onlv bv the creditors. 
This liability forms no part of the trust company’s as¬ 
sets, or of the receiver’s trust estate, as does the stock¬ 
holder’s liability in a national bank. The stockholder’s 


liability in a national bank is an indirect and secondary 
liability. It is a liability which runs only to the Comp¬ 
troller and his receiver, and which is only enforceable 

bv them. 

•> 

In addition to the distinctions pointed out in our 
main brief between the substantive nature of a stock¬ 
holder’s liability in a national bank and a stockholder’s 
liability in a District of Columbia trust company, an¬ 
other substantive difference between the nature of the 
two liabilities is the time at which the liability accrues 
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or becomes enforceable. The liability of a stockholder 
in a national bank is contingent upon the Comptroller’s 
taking possession of the bank and levying an assess¬ 
ment. There is no liability in a national bank until 
the Comptroller has acted. Tn a District of Columbia 
trust company the stockholder’s liability is not contin¬ 
gent—a right of action accrues to the creditors upon 
default of the corporation. These considerations are 
highly important in determining whether a particular 

action has been barred bv the statute of limitations. 

* 

The statute of limitations does not begin to run on the 
liability of a stockholder in a national bank until the 
Comptroller has acted, but in case of a stockholder’s 
liability in a trust company the statute will bejgin to 
run at the time default occurred on the part of the cor- 
poration. Clearly the liability of stockholders in a 
national bank is a contingent and secondary one, 
while that of a stockholder in a District of Col|umbia 
trust company is direct and primary. j 

I | 

McCLAINE v. RANKIN, 197 U. S. 154. 

The decision of the Supreme Court in McCAaine v. 
Rankin, supra, 197 U. S. 154, 49 Law. Ed. 702, is 
squarely in point on the question here presented. In 
that case suit was brought by the receiver of the First 
National Bank of South Bend, Washington, to enforce 
the stockholder’s liabilitv. The stockholder contended 
that the action was barred by the statute of limitations. 
It was conceded that the Washington law governed, 
but there was dispute as to which section of the sjatute 
of limitations was applicable. The receiver contended 
that a stockholder’s liability in a national bank was 
contractual in nature, and that therefore the section of 
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the statute of limitations having reference to actions on 
unwritten contracts was applicable, and that the suit 
was not barred since it had been instituted within the 
statutory period prescribed therein. The stockholder 
argued that the stockholder’s liability was not contrac- 
tual in nature and that the suit was barred under the 


provision of the general or 


“cover-all” 


section of the 


statute of limitations. 


It thus became necessary for 

* 


the Supreme Court to determine the nature of a stock¬ 


holder’s liability in a national bank and when a right 

ft o 

of action accrues thereon. The Court discussed cases 


in which the statutes provided that the stockholders 
should be “liable to the creditors” and distinguished 
that type of liability from the type created by the Na¬ 
tional Banking Act. In so doing Mr. Chief Justice 
Fuller, speaking for the Court, said: 


If Section 5151 (Sec. 63 of the National Bank¬ 


ing Act creating stockholder’s liability) had pro¬ 
vided that subscribing to stock or taking shares 
of stock amounted to a promise directly to every 


creditor, then that liability would have been a li¬ 
ability bv contract. But the words of Section 5151 
do not mean that the stockholder promises the 


creditor, as surety for the debts of the corpora¬ 
tion, but merely impose a liability on him as sec¬ 
ondary to those debts, which debts remain dis- 
tinct, and to which the stockholder is not a party. 
The liability is a consequence of the breach by the 
corporation of its contract to pay, and is collateral 
and statutory. * * * 

“Cases such as Carrol v. Orem, 92 U. S. 509, 


and Metropolitan R. Co. v. District of Columbia , 
132 U. S. 1, are not controlling for in them the 
right to recover was direct and immediate and not 
secondary and contingent. * * * 

“But here the right to sue did not obtain until 
the Comptroller of the Currency had acted, and 
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his order was the basis of the suit. The statute of 
limitations did not commence to run unfi| assess¬ 
ment made, 


!a stock- 


* * * ? j 


It is submitted that since the liability of 
holder in a national bank is secondary and contingent, 
as contrasted with the primary and direct liability of 
a stockholder in a District of Columbia trust company, 
there is, as the Supreme Court pointed out in JlfcClaine 
v. Rankin , supra , and as is shown by many otlher dis¬ 
tinctions and grounds set forth in our main jbrief, a 
substantive and not a procedural question involved in 
the present case. 

ii. ! 

HORNOR v. HENNING, 93 U. S. 228^ 

The words “liable to the creditors” in Section 361 
creates a liability direct to the creditors an<|l which 
is only enforceable by the creditors in a court of equity. 
Such was the holding of the Supreme Court mjlornor 


v. Henning , supra , 93 U. S. 228 (cited at page 


and 32 of our main brief). In that case the Supreme 


Court construed the words “liable to the ere 
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ditors” 


as it appeared in Section 573 of the old Revised Stat¬ 
utes of the District of Columbia. The substance of 
Section 573 with the words “liable to the creditors” 
appears in the present Code as Section 368 of Title 5 
of the District of Columbia Code. This Section is found 
on the same page of the present Code as is Section 361. 
Both of these Sections relate to trust companies. 

Settled principles of statutory construction demand 
that the same construction be given to the words “li¬ 
able to the creditors” in Section 361 as was given to 
those words in Section 573 by the Supreme Court in 


i 
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Humor x. Henning, supra. In Hornor v. Henning, the 
Supreme Court held that the words “liable to the 
creditors'- meant a direct liability to the creditors, 

v 7 

which was only enforceable by them in a court of 
equity. In writing the Court's opinion, Mr. Justice 
Miller stated: 


“The remedy for this violation of duty as trus- 
•/ * 

tees is in its nature appropriate to a court of chan¬ 
cery. i The powers and instrumentalities of that 
court enable it to ascertain the excess of the in¬ 
debtedness over the capital stock * * * the num¬ 
ber and names of the creditors, the amount of their 
several debts, to determine the sum to be recov¬ 
ered of the trustees and apportioned among the 
creditors, * * *. 

“In the Supreme Judicial Court of Massachu¬ 
setts under the identical form of words which we 
are construing* in the present case it has been re¬ 
peatedly decided that the only remedy is a suit in 
equity, in which all the creditors are parties; and 
that even in equity one creditor cannot sue alone 
but must either join the other creditors or bring 

his suit on behalf of himself and all the others, 
# * * > > 


It is to be noted that Section 361 was enacted after 
the Supreme Court had decided Ilornur v. Henning. 
The decision of the Supreme Court in Hornor v. Hen¬ 
ning is conclusive, we submit, on this question. It is 
significant that none of the appellees made any attempt, 
either in their briefs or on oral argument, to distin¬ 
guish that case from the case at bar. 



III. 


HAMILTON v. BERGLING, 64 WASH. LAW 

REP. 794. 

There is nothing in Hamilton v. Bergling, supra, 64 
Wash. Law. Rep. 794 (cited at page 22 of oijir main 
brief) which is inconsistent with the position which 
we take here. This Court has never passed on the 
nature of the liability created bv Section 361 for stock- 
holders in a District of Columbia trust company. 
Nevertheless, it is stated at page 38 of the brief filed 
on behalf of the Comptroller and the Receiver of the 
Continental Trust Company that this “Court sustained 
the right of the Comptroller to levy the assessment 
and the right of the Receiver to collect it”, even though 
the Constitution of the State of West Virginia in 
creating the liability made the stockholders liable to 
the creditors. This Court did not uphold the' Comp¬ 
troller’s right to levy the assessment in that <j*ase or 
the Receiver’s right to collect it. The question! of the 
Comptroller’s power to levy and the Receiver’|s right 
to collect the assessment was not raised or considered 
by this Court in that case. In fact the stockholder, 
without giving any consideration apparently to this 
question, conceded that the Comptroller had a right 
to collect the stockholder’s liability in that case. In 
making this fact clear Mr. Justice Groner said (64 
Wash. L. R. 794): 

“The stockholder admits that the Comptroller 
had a right to adjudge the bank insolvent land to 
close it and has a right to liquidate it and jcollect 
its assets, including stockholders’ liability, f * *” 

This Court only held in Hamilton v. Bergling, \supra , 
that the stockholder was not liable until it was shown 
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that the debts on which the assessment was based 
were incurred during the period of stock ownership. 
The Court held that such a showing had not been made 
on the record in that case. There being no liability 
disclosed by the record in the Bergling case, this Court 
never reached the question as to who might enforce 
that liability, if such a liability were shown. 


Counsel for the Comptroller have cited certain West 
Virginia cases at pages MS and 39 of their brief to sup¬ 
port their contention that the liability of a stockholder 

to the creditors is a liability enforceable bv a receiver 

• % 

and not an independent asset of the creditors enforce¬ 
able only by the creditors. In the first place, if the 
decisions of the courts of West Virginia are to this ef¬ 
fect, they are contrary to the decision of the Supreme 
Court in Hopior v. IJcnning, supra . and therefore can¬ 
not he considered as controlling or persuasive in this 
jurisdiction. | But such is not the case. The West Vir¬ 
ginia decisions do not uniformly hold that the liability 
of stockholders to creditors is an asset of the receiv¬ 
er's trust estate. They are West Virginia decisions 
both ways. f \s a result of this situation the West Vir¬ 
ginia legislature enacted a statute expressly author¬ 
izing the Commissioner of Banks or his Receiver to 

enforce the stockholders liability in West Virginia 

• ^ 

banks. (Code of Laws of West Virginia, Chapter 31, 
Article 3, Section 32.) 


CONCLUSION. 

The liability of a stockholder in a District of Co- 
lumbia trusts company being substantively different 
from the liability of a stockholder in a national bank, 
there is nothing in Sections 298 or 347 of Title 5 of 
the 1929 District of Columbia Code which alters or 


I 

modifies the substantive nature of tljiat liability. 
(Hamilton v. Burgling, supra , 64 Wash. Law Rep. 794; 
Hamilton v. Offutt, 64 App. I). C. 385) iThe liability 
of stockholders in a District of Columbik trust com¬ 
pany therefore remains a liability direct jto the credi¬ 
tors—it remains an independent property right of the 

creditors which is enforceable onlv bv the creditors in 

* •/ 

a court of equity. (IJornor v. Henning , supra , 93 U. S. 
228) Nothing in Sections 298 or 347 givejs the Comp¬ 
troller power to enforce this liability. i 
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